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mously chosen. Other business transacted by the 
new Executive Committee included action on cer 
tain resolutions which had been referred to it by 
the Association. It referred to the Citizenship 
Committee, with power to act, the resolution of Mr. 
George Bryan, of Richmond, Virginia, authorizing 
the appointment of an eminent member of the 
bar of every court of naturalization in the United 
States whose duty it will be, in the name of the 
Association, to aid in bringing about an improve 
ment in the standards of citizenship in naturaliza 
tion proceedings. The proposal of Mr. Butler, of 
the District of Columbia, for an amendment to the 
Constitution providing for a standing committee 
on Federal Taxation was carried over to the mid- 
winter meeting. The proposed amendment to the 
Constitution concerning the method of electing the 
General Council was referred to a sub-committee 
of three consisting of Messrs. Long, Newlin and 
Stovall. Mr. Thomas W. Shelton was appointed 
a committee of one to report at the mid-winter 
meeting on the resolution offered by Mr. G. H. Fall, 
of Malden, Massachusetts, concerning the care of 
the grave of Chief Justice John Marshall in Rich- 
mond. A sub-committee of three on the plan and 
scope of the work of sections and committees was 
appointed, consisting of Messrs. Brown, Long and 
Shelton. It was decided to hold the mid-winter 
meeting at Washington on Tuesday, January 8, 
unless sooner called by the president. 


Meeting of Woman Lawyers’ Association 


HE meeting of the Woman Lawyers’ Associa- 
tion at Minneapolis, held at the same time as 
that of the American Bar Association, was well 
attended and the program heretofore printed in the 
JOURNAL was duly carried out. An account of the 
meeting states that it was generally conceded 
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and divorce law to replace the different code pro 
visions on the statute books of the several states 
Among the main features was an address by Miss 


E. Jean Penfield, of New York, representative of 
the International Committee on Uniform Marriage 
and Divorce Laws. She rejected the theory ad- 


vanced that the increase in divorce was due to 


woman’s participation in politics and public affairs 
of the nation and pointed pertinently to the unre 
strained divorce laws and the lax and varying mar- 
riage laws of the country. She urged support of a 
federal constitutional amendment giving Congress 


the power to pass a uniform marriage and divorce 


law. Mrs. Ellen Spencer Mussey, of Washington, 
spoke on legal education, and other interesting ad 
dresses were made. Miss Emilie Bullowa, of New 
York was unanimously re-elected president at the 
final session and the following additional officers 
were named: Mrs. Marion Gold Lewis, New York, 
Recording Secretary; Miss Katherine Pike, Wash 
ington, D. C., | orresponding Secretary; Miss 


Henriette Neuhaus, New York, Treasurer; Judge 


Florence Allen, Ohio; Mrs. Ellen Spencer Mussey, 
Washington, D. C.; Miss Florence King, Chicago; 
Mrs. Kate Alexander, North Carolina; Mrs. Kate 
McIntosh, Milwaukee; Mrs. Clara Foltz, Los 
Angeles, and Miss Paula Laddy, New Jersey, 


members of the executive board. It is stated that a 


campaign to bring the two thousand women law 
vers in the country into the organization will be 
started at an early date 


Incorporating the Association 


N deciding to rate, the American Bar As 
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sociation is merely following the example of the 
American Medical Association and of other large 
organizations of a similar kind, which have as a rule 
found this procedure eminently satisfactory. The 
resolution recommended by the Executive Com 


mittee and passed by the Association at Minne- 
apolis reads as follows: “Whereas, the functions 


and membership of the American Bar Association 
have become national in character and of potent in 
fluence in promoting uniform State and other wise 
laws, the administration of justice and in up-hold 
ing the integrity and hono legal profession 


and judiciary of country, therefore be it re 
solved that Inited States be 
requested to approve the accompanying bill for the 


the 
the (onegress ol the | 


oe ation of the American Bar Association.” 
The bill referred to will no doubt be introduced “4 
passed at the next session of Congress. The Ame 


has TO! 


Medical 


useful in 


Association 1! 
connection with 


id incorporation 
carrying on its 


can 
extremely 


important publishing work as well as for othe 
reasons. Incorporation also renders an organiza 
tion better fitted to administer any special funds 
which may be committed to its charge for the 
purpose of carrving out specific objects 
For a Constitutional Renaissance 
T is to be hoped the reports will show that Con 
stitution Week (Sept. 16-22) was observed as 
widely in the country as the importance of the 


undertaking warrants. It was certainly a unique 









yet eminently practical proposal—that a great 
tion should set aside a week coene which the 





lions of its citizens might refresh their minds 
the origin and significance of their fundamenta 
stitutions. Reports from Chicago, Sar 

and a number of other large cities show tl 


been made for speeche 


asizing the importance of the 


rangements have | 
methods of em 


ject. Not “song since, General Pershing w 
letter to Chairman Saner of the American ( 
ship Committee of the Association in whicl 


stated that he had given orders that Constit 


Week should be observed every post and 
mand throughout the army. He added, “It 
deed a critical period in the history of our ¢ 
and the times call for the full cooperation 
loyal citizens to avert the tendencies of the da 
to restore sound thinking and sound patri 
throughout our citizenship.” With pulpit, 


and organizations of all kinds enlisted 
there should assuredly be a 
to the great principles which the Constitutio1 
bodies, making them once more as fresh an 
nificant in the public mind as they were in e 
days. 


renaissank f dey 


Law Schools and Educational Standards 
he Council of Les 


A NNOUNCEMENT that t 
Education will soon be prepared to issu 


list of the nw schools complying with the ed 
tional standar s adopted by the Association 
the early con pletion of an important task. Prepar 








tion of such list was confided to this counci 
the Cincinnati meeting, and Secretary Sanborn 
the Section of Legal Education, reported at S 
Francisco that classification with a view to s 
publication was under way. He stated that al ; 





law schools had been asked for information regat 

ing their work, and from the reports that came ey 
the council, as well as notices in the law magazines ' 
it appeared that a number of schools that had ; 
in the past complied with the standards expec 7 
within the next two or three years to do s . 
addéd that it was the intention of the council t a 
give due recognition to these good intentions _ 
the part of law schools, and to differentiate betwee: , 
those which expect to comply in the near ure ae 
those which have no such intention, but apparent _— 
expect to remain in the lower class. It y safe pe 
be assumed that this method has been follows Ee 
and that the list soon to be given to the pul res 
and to be made available as far as possible to pros 





pective law students, will be formulated in no 
and exclusive spirit, but 
as possible with the situatior 





row with a desire t 





as liberally 






WHERE THE JOURNAL IS ON SALE 


The American Bar Association Journal is on sale at the he 
following places: a 


New York—Brentano’s, Fifth Ave. & 27th St. ts 











Chicago—Brentano’s, 218 So. Wabash Ave f 
Denver, Colo.—Herrick Book & Stationery Co., 934 i 
Fifteenth St. n¢ 
Los Angeles, Calif—Fowler Bros., 747 So. Broadway a 





The Jones Book Store, 426-428 W. 6th St. 
Dallas, Texas 101 N. Akard St. 


San Francisco, Calif.—Downtown Office of The Re- 
corder, 77 Sutter St. 


—Morgan C. Jones, 
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PRESENT DAY PROBLEMS 


Human Justice Run Clear and Strong Presses 
ble Steps Taken by American Lawyers in That Direc- 
tude Should Be Toward the Apparent Desire for 
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Association 1922-23 
is left now is-to measure up to the responsibility 
that comes with advancing years and to make sure 
that increasing power is turned to fruitful ends. 
Undoubtedly, the Association is destined to speak, 
if indeed it does not already do so, as the accredited 
the united Bar of an entire country. Per 
haps, so grave a function will compel in time some 
form of federal union between the national Associa- 
tion and the Associations of the several states and 
will convert our annual gatherings into assemblies 
of accredited delegates. But, such a change, if it 
comes, as I think it must, will be but the adoption 
by the Association of forms and methods with 
which no American is unfamiliar. As the Missis- 
sippi gathers in its course by stream and brook and 
river the waters of a continent, so this Association, 
let us hope, will gather in one great current of 
helpful service the energies of a continental Bar. 

There is scant time to recount the events that 
have transpired, either within or without the legal 
world since we last assembled; indeed, a calling 
which touches human life at so many angles as 
our own can be pictured only by the most kaleido- 
scopic retrospect, and none but the trained historian 
could prove adequate to such a task. Even he must 
wait until time has brought out the true perspective 
and separated the small things and the great. Just 
now the great days in which we live have brought 
us all to think in italics and write in capital letters 
until emphasis itself has well nigh disappeared. 
But although many prophecies of evil have been 
falsified, and much that we feared has not yet come 
to pass, it is true, alas, that many men throughout 
the world are still under the terror that follows the 
earthquake and daily live fearful lives lest the earth 
open again at their feet. For them, as for us, the 
veil has been rent in twain and they have been 
shown in one revealing moment how fragile after 
all is the structure of civilization that mankind has 
so laboriously raised and how narrow the gulf that 
lies between safety and despair. Happy indeed are 
those to whom the revelation has brought not only 
prudence in council but a desire to stand by their 
ancient landmarks; and happier still if they have 
resolved each man to set his own house in order 
as his best contribution to the order and perma- 
nence of the whole 

Nowhere, as it seems to me, does this duty 
press at the moment with more insistence than 
upon the legal profession to whom the world rightly 
looks for the ordered justice which is at once the 
cement and the bulwark of all human society. 
Financiers may exorcise the demon of a debased 
currency that tortures half the world; economists 
may teach men once again the inexorable laws of 
1 of trade; diplomats with infinite 
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commerce 
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effort may quench the smoldering fires of inter- 
national hate and discord; but none of these, nor 
all of these together, can put the world to rights 
if the streams of human justice do not run clear 
and strong. 

There are evident signs, fortunately, that the 
lawyers of America have not forgotten this axio- 
matic truth—the steps which have been and are 
being taken to elevate the educational standards of 
the profession, to purge it of unworthy members, to 
reform our system of judicial procedure and im- 
prove its administration, to lessen the divergence 
of statutes and decisions among the states, and to 
visit upon the Bench the gentle admonition of a 
code of judicial ethics, are all directed to this 
single end. 

Of even greater significance, perhaps, is the 
recent creation of the American Law Institute and 
the beginning of a restatement of our common law. 
Whether the difficulty of this particular task or the 
need of its accomplishment is the greater it would 
be hard to say, but certain it is that it can no longer 
be safely postponed. The enormous increase in our 
legal literature and the intolerable maze of prece- 
dents through which we wander has alarmed every 
thoughtful student and has placed upon the pro- 
fession burdens which only supernatural power can 
support. The tale has often been told, but the re- 
cent celebration of the Kent Centenary offered an 
occasion to contrast the 180 volumes of reports and 
the dribble of statutes which made up his working 
library with the 18,500 volumes of reports and the 
inundation of statutes that constitute a complete 
American law library today. Of course, no lawyer, 
however long lived or industrious, and no law office, 
however numerous its force, can pretend to sift a 
mass of material so vast as this. Few would even 
attempt it, preferring rather to take some grains of 
wheat here and there and treat the rest as chaff 
until a more diligent opponent can prove the con- 
trary. Escape from this Serbonian bog seems to 
lie only in a frequent reversion to general prin 
ciples, stated with the utmost simplicity and in- 
vested with all the authority that can be attained 
short of statutory enactment. 

More than the lawyer, however, will the public 
be the gainer if this work is well and truly done, 
for the testing point of all law is its contact with 
the citizen, who surely has the right to ask that 
the rule by which his conduct is governed shall be 
made as certain and as simple as human limitations 
will allow. In a federal republic moreover with 
many independent jurisdictions professing alle- 
giance to the same body of laws, it is high state- 
craft to seek uniformity both in statement and in 
interpretation not only as a safeguard to the citizen, 
but as the surest bond of union itself. 

It would be worse than idle to ignore or 
minimize the fact that there are lions in the way, 
which only high courage can confront. A mere 
compilation of authorities classified according to 
their standing for or against a given proposition 
will add nothing to the work already done and well 
done by current digests and encyclopedias. Where 
there is difference of opinion as to any rule of law, 
choice must ultimately be made and the rule must 
be stated in accordance with the weight of authority 
or of reason. Nor is it a labor where the end can 
be seen from the beginning, as an architect foresees 
the building when the first stone is in place. Law, 
which deals with human life, must live itself; its 








fabric is ever changing; it can never be redt 
the cold rigidity of permanent formulz 
To the Director of the Institute, who will spe 
during this meeting, I leave the not ungratet 
task of reporting the progress which has been m 






and the scope and outline of its future plans. | : 
only that, as those in charge of the movement |! 
already pointed out, their completed labors 


have no imperial edict or legislative fiat to g 
them force and vigor. Their sanction can be f 
only in the approval and the usage of lawyer 
the Bar, and, more important still, of judges on 
Bench. Although the Institute must be left t g 
its work with the freedom that springs from ent 
independence, it is none the less entitled to 
to this body for continued counsel and support 

But while this advance toward the 
tion of the unwritten law has been set on foot 
forces which made for greater complexity in 
substantive law do not halt for a moment t 
ceaseless activity. The statute books are stil 
be reckoned with and the lex scripta seems ste 
to overtake in surface area if not in 
and volume, the lex non scripta. Many things « 
tribute to this end. For one, our system of «¢ J 
gressional, as opposed to parliamentary gove 
ment, which leaves the legislative initiative 
the individual member instead of confiding it t 
responsible administration; and for another the 
promptings of personal or partisan ambition eagt 
to secure public favor by a show of action. 

Deeper still than these is the fact that changing 
conditions in the material world, new conceptior 
of human rights and the relations growing out add 
them, the struggle to translate into law economic “He 
ideas both new and old, and not least of all the 
governmental experiments made necessary by the 
war, have profoundly modified and are profoundly 


simpitit 
tipi 


actual dept 


modifying doctrines once accepted as settled oe 
dogmas believed to be fundamental. Thus, the we 
development of the means of communication and wel 
of transport have centralized our government to an No 
extent once undreamed of. Increased solicitude f ’ Ho 
the health and physical comfort of the individual ooh 
: . . . yner 
has led men to speak and to think quite mistakenly estion 
of so-called “human rights” as of something whic! dna 
can be divorced, either in practice or in legislation, ¥ 
from so-called “rights of property.” The doctrine ‘wa 
that the greatest duty of governments is the en “Fy 


parently giv + 
: ese 


couragement of individual effort is ap 
ing ground before the theory that governmenta nfit 
energy must supplement if not supplant the ex ne 
ertions of the individual. Constitutional 
tions have yielded to the police power under the 
pressure of real or supposed emergencies, and more ste 
and more legislatures have been content virtuall) 
to abdicate by announcing a policy in statutory 
form and leaving to boards, bureaus and subordi 
nate officers the task of filling out by multitudinous 
regulations those details which really make the 

All these things tend inexorably to increase the 
volume of the statutory law and to 
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use in trying to sweep back the sea; and so long * 
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as there is more glory in making a new law than in cag 
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repealing an old one, so long the pages of our ses 
sion acts will continue to multiply. Here, how- 
ever, the field is clear for a frequent restatement 
and codification of existing law, nowhere more 
needed at this time than in the federal statutes. A 
half-century has elapsed since the revi 37 
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nts looking t procal taxation of securi- 
issued by t und federal governments, 
1 the denial of the right to make war except upon 





555 


PROBLEMS 














popular vote; while the so-called equal rights 
amendment put forward by the National Woman’s 
Party undertakes by a single stroke of the pen to 
wipe out of all statutes the repellant words male 
and female and purge their pages of all invidious 
allusions to the mere accident of sex. 

Now the question which concerns this gather- 
ing is what attitude the American Bar is to take 
toward this apparent desire for change. Shall we 
serve our oath to support the constitution merely 
by sounding pzans to its perfection? Must rever- 
ence for its great traditions and a wise reluctance 
to modify its provisions be permitted to stand in 
the way of changes if they are clearly called for by 
the spirit of the times? May there not be some 
gold in all this dross? 

Admitting that probably no disaster so pro- 
found could overtake this country as an attempt, 
by convention or otherwise, to overhaul the entire 
framework of its constitutional structure, is it not 
better that it should be amended by friendly and 
skilful hands than to run the risk of finding it 
wanting in any time of national crisis? Indeed, is 
it not quite as much a duty to improve and adapt 
as to defend and preserve, and does it not come to 
the same thing in the end if the hand is sure and 
the judgment true? 

Let us consider, if you please, some of these 
pending proposals; taking as our guide the rule, 
certainly not over-elastic, which John Randolph of 
Roanoke laid down with his usual incisiveness for 
the Virginia Convention of 1829. Said he: 

The grievance must first be clearly specified and 
fully proved; it must be vital or rather deadly in its 
effect; its imminence must be such that will justify pru- 
dent and reasonable men in taking the always delicate, 
even dangerous step of making innovations in their 
fundamental law; the remedy must be reasonable and 
adequate to the end in view. 

I begin with an amendment that seeks to call 
a newly elected Congress into session on the first 
Monday in January following its election, and 
which would inaugurate the President and Vice- 
President, after the returns had been canvassed, on 
the third Monday of that month. Historically it 
seems clear that the framers of the constitution 
never intended that Congress should wait for over 
1 year following its election to assemble or that 
any other than an incoming Congress should can- 
vass the electoral vote. Yet, because of the purely 
accidental circumstance that the first Wednesday 
in March, 1789, was fixed as the date to begin pro- 
ceedings under the new constitution, we have 
limped along for a century and a half under an ar- 
rangement which leaves a dying administration to 
drag out its existence through four months of 
growing impotence, which calls upon an equally 
moribund Congress to crowd into three short 
months the labor of a year and which stays for 
twelve months the execution of a popular mandate. 
In no other country in the world where democracy 
prevails is there so wide a span between the decla- 
ration and the execution of the popular will. 

Unless we have changed our minds this ques- 
tion foreclosed, so far as this Association is 
concerned, for in our meeting two years since we 
declared it to be desirable that Congress should 
come into being immediately upon its election ; that 
the ensuing session of Congress should be a session 
of the new Congress and not of the old; and that 
the President and Vice-President should be inaugu- 
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rated without any unnecessary lapse of time. All 


this your special committee has since urged on 
Congress in your name. , 

In the same class of corrective amendments to 
administrative machinery is the amendment permit- 
ting the President to veto separate items in an ap- 
propriation bill. We have made some advance to 
ward financial responsibility in government through 
the recent Budget legislation, and the action of the 
House of Representatives in so reforming its rules 
as to return to a single Committee on Appro 
priations the power which an old political revenge 
had scattered among a dozen different committees. 
3ut we still lack and will continue to lack that con- 
centration of authority and responsibility for in 
come and outgo which is offered by a parliamentary 
system based upon a responsible ministry. Instead 
of forcing the President to approve or disapprove 
everything an appropriation bill contains, why 
should he not be permitted to disapprove objec- 
tionable items? Why should there not be concen 
trated in his person to this extent that responsibility 
whose wide and impersonal diffusion has done more 
than any or all other causes combined to make ours 
a wasteful government? 

Turn your thought for a moment to the process 
of amendment itself. There have been days when 
men averred that the constitution was incapable of 
amendment by the machinery set up for the pur 
pose. Usually these complaints arose from the 
utter refusal of a majority of their fellow citizens 
to follow the complainants rather than from any 
mechanical defects in the process of amendment. 
In any event recent experience has dispelled all 
such doubts. There can be no charge of mechanical 
torpor in face of the fact that the 17th Amendment 
was ratified within 12 months and 16 days after its 
submission, the 18th within 13 months and 10 days, 
and the 19th within 14 months and 25 days. But 
with this definite proof that amendments can 
readily be made a new fear has arisen, based in 
part upon the belief that recent amendments have 
been procured through pressure exerted by organ 
ized minorities upon facile and timid members of 
state legislatures. I confess that I see little in cur 
rent history to warrant this belief; for though men 
may still debate the wisdom or unwisdom of a 
general income tax, of the popular election of Sena 
tors, of prohibition, or of woman sufferage, it can- 
not be denied that each and all of these things came 
not over night, but as the result of a long continued 
agitation in their favor; and it is not unjust to say 
that each decision fairly represented the considered 
opinion of a majority of the American people. In 
the making and amending of constitutions, how 
ever, it is the people who are entitled to be heard; 
and it is within reason to demand that in future 
the ratification of amendments shall be submitted 
directly to the people of the several states or to 
lgeislatures or conventions selected after and not 
before the amendment has been proposed. 


—> Running down the list, I come to another sug 
gestion that enters a domain where controversy is 
acute and where it is difficult. to divorce one’s 


thought from recent political history. I refer to a 


pending resolution. permitting the ratification of 
treaties by a majority instead of a two-thirds vote 
of the Senate. At the mere mention of the subject, 
memory reverts to the long and bitter struggle over 
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the treaty of Versailles, and apprehension 
forward to the coming debates upon our adl 
to the World Court; but the question rises { 
yond these mere incidents and demands « 
tion upon the merits. Year by year the 

of the United States with the other nations € 
globe become increasingly important t 

at home and our security abroad. Year ve 

our wealth and population increases, our infl 










































expaids, our interests widen, and our points 
tact with the outside world multiply) 
more it will be found necessary to regul 
foreign intercourse by convention and agree: 
and greater and greater must grow our ne 
promptitude in decision, responsibility 
continuity in foreign policy. So large a ves 
the United States of America is unsafe up 
high seas itself and is likewise a menace to 
unless it can answer to the helm. Can it | 
said that our present system is adapted t 
Can we shut our eyes to the proverbial je 
between the executive and legislative branch 


our government, the practical impossibility 
unified party control over two-thirds of the S . 
and the natural tendency of every legislative 


to debate rather than decide? 
There can be little doubt historically that 
two-thirds rule was dictated in the Constitu 





Convention not only by the prevailing jealous) 
executive power but also by recollection of tl 
quirement under the Articles of Confederation 
9 of the 13 states voting as units should assent 


any treaties entered into by the “United Stat 
Congress Assembled,” a provision which in its 
derived directly from the mutual jealousy of 
Colonies. It was thus, as John Hay once des; 


ingly remarked that “The Fathers in their wis 





ordained that for all time the kickers should rule ; 
a lament which he followed later with the saying 
that “A treaty entering the Senate is like 
going into the arena; no one can tell just h = 
when the final blow will fall—but one thing . 
certain it will never leave the arena alive.” It is , 
not easy to see why either in principle or in i a 
one man who votes “no” should be considered tp ei 
facto twice as well informed and weighty as on nag 
of his colleagues who votes “yes.” Nor does it cot ‘ ‘ a 
tribute either to national influence, prestig« : a 
safety that the process of ratifying or rejecting te, 
treaties should degenerate into an effort to dis 
some qualifying formula acceptable t t 
There is grave danger in forgetting that wheth aaa 
in matters domestic or foreign, the business of ¢ i t] 
ernment is to govern. Scala 
Let us say, if you choose, no harm has > N 





that 
come to the Republic from the present system. Bt a 
let us recall by way of warning that a treaty 
the annexation of Texas was lost in 1844; that 
Virgin Islands were offered us in 1865 
third the price we finally paid; that for 20 years ; 
after the defeat of the treaty & 





















dispute with Canada was left to disturb our ul 
tions with our nearest neighbor: and, passing ové 7. 
certain recent occurrences, that the treaty of ps ps 
with Spain was carried by a single vote. If it ' 






said that since no party can hope to secure a 
thirds vote composed of its own adherents, 
two-thirds rule insures a non-partisan considera 
of foreign questions, can it not be truly replie 
the light of a century of history that we are mt 





























e this 1s t ent < € to rewrite 
tutior the pious language of 
treaties on t ect of war “is not to be 
ind may ( | ~ ot press 
e of thought nd the limit of your pa 
My ain ! to suggest that while we 
ly ! S t constitution 
iy still be the field, of its adminis 
etail, fe ind | yers to do, I 
however, without a 
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have .1 purpose than an entire 
our constit system ; tor in attempt- 
destroy or limit 1 power of the Supreme 
» adjudicate the constitutionality of 
we are ¢ g up at one stroke not 
ur belie udicial and 
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( is a « nception underlying 
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surely the t go one step beyond the 
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h of Massa Mellon, June 4, 1923 
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of Congres that the inconsti 
“64 e cons ed only where 
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case | t f vote disapprove such a 
mn and si nf ind establish the law. Of 
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praised his- 


PRESENT-DAY PROBLEMS 


<ely to secure t partisan inaction than 


tory of the Supreme Court to learn how little of 
novelty there is in such proposals. 

Thus, the power of the court to review the 
constitutionality of statutes was challenged at an 
early day by Senator John Breckinridge of Ken 
tucky in the furious disputes that attended the 
repeal of the Judiciary Law in 1802, notwithstand 
ing his previous expression to the contrary five 
years earlier—an attitude of inconsistency which 
is not without parallels in American annals. Later, 
as the tempest rose Senator Johnson of Kentucky 
introduced in 1821, a resolution proposing an amend- 
ment to the effect that in all controversies where 
a state was or desired to be a party in consequence 
of having the constitution or laws of such state 
questioned, the Senate of the United States should 
have appellate jurisdiction. Although this some- 
what startling proposal sank into the oblivion it 
merited, the Senator returned to the attack in 1823 
with a bill requiring the concurrence of seven 
judges in any opinion involving the validity of state 
statutes or acts of Congress. In 1824, a bill was re- 
ported to the Senate providing that no law of the 
States should be declared invalid without the con- 
currence of five of the seven judges. The proposal 
was consigned to a permanent resting place upon 
the table and waited until the 67th Congress for-its 
resurrection. “It was satd-of it in this earliér form, 
as of its current prototype, that in seeking to give 
to the opinion of two judges in the negative more 
weight than to five in the affirmative, it is “an im 
pudent attempt to grasp what is not tangible.” 

Much of the current discontent is caused per 
haps by the publication of dissenting opinions which 
serve to fan the flame of public distrust. Certainly, 
it is not edifying to the lay mind that an opinion 
representing the considered judgment of the ma- 
jority of any court should be accompanied at the 
moment of deliverance by an effort to prove its 
manifest error. But a change in this respect alone 
could not placate the irreconcilables. Indeed at an 
earlier day the complaint was entirely reversed for 
Thomas Jefferson wrote with bitterness of Mar- 
shall’s “habit of caucusing opinions.” “His practice 
of making up opinions in secret and deli¥tring them 
as the orders of the court”; and roundly denounced 
“This cooking up of a decision and delivering it by 
one of their members as the opinion of the court 
without the possibility of our knowing how many, 
who, or for what reasons each member concurred, 
and completely defeating the possibility of im- 
peachment by stifled evidence” ;|while Justice Wil- 
liam Johnson, who shared his views, explained to 
him the failure to deliver the opinions seriatim by 
this complimentary summary of his judicial col 
leagues: 

Cushman was incompetent; Chase could not be 
got to think or write; Patterson was a slow man and 
willingly declined the trouble; the other two judges 
(Marshall and Bushrod Washington) you know are 
commonly estimated as one judge 

When all such proposals are reduced to their 
simplest terms, they stand forth naked and undis- 
guised as an attack upon our theory of government 
under a written constitution. There are those who 
whole-heartedly believe that the will of the ma- 
jority expressed through its parliamentary repre 
sentatives is and should be the final law; they ad- 
mire the British system under which ultimate sov- 
ereignty resides in the King and Parliament, and 
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they insist that our scheme with its checks and 
balances, its divided responsibility and its consti 
tutional limitations has produced a stagnant dem- 
ocracy which is not democracy at all and which is 
reduced, as they say, to a mumbling about its trou 
bles and an alternate muttering about the greatness 
of the fathers. But if we are to countenance so se 
vere an indictment by debate, let us have it out in 
the open and boldly choose between a government 
of limited and one of unlimited powers. Instead of 
accomplishing such a revolution by indirection 
through crippling the powers of the courts, let us, 
if we dare, give to Congress outright a discretion 
free from all limitation or control; but in 
ing, if do it we must, let us not be deceived by that 
much abused word “progress” which has been used 
to cloak so many retrograde movements in the field 
of government. 


so do 


The thought of the Supreme Court of the 
United States brings us naturally to a cognate 
theme. At our meeting last year we adopted with 


out a dissenting vote a resolution expressing “The 
hope that a way may be found by which the Gov 
ernment of the United States may avail itself of 
the Permanent Court of International Justice.” Ap- 
parently there is reason to believe that this hope 
is not long to be deferred and that America, true 
to herself and to her oft-repeated professions, is 
ready to take her stand in favor of this great ex 
periment. Our late lamented Chief Magistrate, 
whose untimely passing still casts a shadow over 
all American hearts, has made this his testament to 
his fellow countrymen and it cannot be that they 
will fail in its execution. We cannot pretend that 
our wish so modestly expressed has brought mat 
ters to their present posture; but perhaps, on the 
other hand the assurance of our continued approval 
and support will be not unwelcome to those upon 
whom responsibility for the nation’s course must 
now descend. 

We may congratulate ourselves, I trust, that 
the issue will be decided without regard to parti 
san considerations. Politics, we are often told, 
should end at the three mile limit; yet where dis- 
agreement exists, as disagreement must, upon 
matters of foreign policy, it is a mere counsel of 
perfection to advise political parties to ignore it o1 
refuse a vigorous espousal of the one or the other 
view. But here is a principle to which all political 
parties stand committed by repeated platform dec 
larations and by the voices of their authorized 
spokesmen; and here is an institution whose cre 
ation America has been tireless in pressing upon 
the world by precept and by example. We have 
in the sight of all men constantly professed the 
Ciceronian view that “there are two kinds of con 
tentions, one by reason, one by force; the forme 
is proper to men, the latter to brutes.” On the 
principle, therefore, of the judicial settlement of 
international disputes, and upon this Institution, 
the Permanent Court, now in being—all Americans 
of whatever faction—both those who feel that to 
support the court does not exhaust the present obli 
gations that weigh upon the country and those wh« 
take a narrower view of our national duty—should 
find it possible to unite. 

Even so, the most robust optimism cannot con 
ceal the fact that opinion on the subject is not to 
be unanimous. Those who are astute in opposition 
are ready with reasons as numerous as the autum 
nal leaves of Valambroso. On the one hand we 
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are told that there is no power in the court 
force its decree and only a court so equippe 
worthy of our support; while at the same 
another warns us in solemn tones that the 
States will doubtless be called upon to contril 
money, and 
ments of the court. Again, it is said that the 
ation of a court must await a codificati 
rules of international law, failing which the 
will be without rule or yet on the 
hand it is asserted that if we submit to the c 


under ex! 






soldiers sailors to enforce thi 


compass ; 


: . -eivabl ee ee ee 
may conceivably decide against us 
international law. Another objects 
the presence of an American judge upon the 


bunal is a mere accident dependent upon the ] 


rules of 


frage of the voting nations; although 
statesman, lately returned from a survey of 
pean iniquity, insists with some disregard 
law and geography that in joining the court 
shall arrogate to ourselves the right to sit 
rhis suy 


neva and dictate law to Europe uggest e 
will no doubt perplex the court in its chamber 


The Hague, since even granted our adherence it ( 


may prove unwilling to delegate to us the funct 
of writing its opinions. At some stage of the 





















bate we shall hardly escape heated reference to t the 
impairment of sovereignty or the surrender of ny 
dependence; while the over-zealous friends of t en 
court, who see in it all that is needed to establis rali 
a regime of lasting peace, will contribute little mor ral 
real light to the discussion than those bitter op feve 
nents who think it powerless for good. Nor cat \ddi 
those fail to rnake themselves heard, who, wit! forer 
sincerity that need not be impugned, begin a1 vhic] 
usually end by distrusting any form of inter? be 
tional compact whatever. 
Yet it cannot be that we are to be shaken for rei 
ever by the ague of agoraphobia—the dread of being en, 
outdoors. If we cannot have faith in the righteou sideri: 
purpose and good intent of the great mass of m exhib; 
kind, let us at least have more of faith in our urpo 
selves. The thought is one than can be no bett ibout 
expressed than in the great words used by Burk een ¢ 
great because they bear the test of application t effers 
circumstances other than those which called them State ; 
forth. Rallying to himself in the dark days of 1775 lames 
those who believed in the rights and desti Monro 
\merica, he cried rnor 
\ great empire and little minds ¢ ll toget Spain, 
If we are conscious of our station and glow with zea port 
to fill our place as becomes our . 1 oursel the 
we ought to auspicate all our public proceeding ‘ 
America with the old warning of the Cl h—S "war @ 
Corda! We ought to elevate our minds to tl gre nro 
ness of that trust to which the order of Providence has Stat 
called us to Por 
I submit, Members of the Association, that Pru 
\merican Bar can do no greater service than ler 
sound that note and keep it sounding in the « er rq 
of their countrymen ult ne 
1 be 
Secret 
American Peace Award Viabee 
nr 
The seven judges who will award the $100,00 | a 
offered by Edward Bok for a “practicable” plan §j ps as 
whereby the United States may co-operate with other sdos 
nations on the prevention of war are Col. Edward M T 
House, Gen. James Guthrie Harboard, Ellen Fitz Pen ri 
dleton, Roscoe Pound, Elihu Root, William All 
White and Brand Whitlock : F 
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Doctrine Had Dramatic Setting But It Was No Novelty in American Pol- 
Self-Defense and Not Aggression—United States Reserves 
Interpret and Apply It—Does Not Infringe Upon Inde- 

Other American States or Stand in the Way of Pan- 

an or Wider International Cooperation* 


By Hon. CuarLtes Evans HUGHES 


retar 


HE postulates of reign policy were deter- 
mined by the le f liberty lhe dominant 
motive was 1 St f the Republic; it was 


imperialistic 


Ul ive y 

s or thought « igs $101 Chere was a deep- 
onviction that unities of a hard-won 

ym would be thre by the ambitions of Eu- 
powers constant eking their own aggran- 
ment by the forcibl sition of their will upon 
peoples, and that the peaceful aims of the 
Nation could be a 1 only by ke eping clear of 


toils of European polit ind strife. It was this 


ction of the 


necessit f maintaining an inde 
lent position whicl to the declaration of neu 
ity in 1793 despite t treaty of alliance with 
ince, which had s] rom the exigencies of the 
lutionary struggle e words of the Farewell 
lress were more tha lemn admonition of the 
emost American patriot—they set forth principles 
h those who esta 1 our foreign policy held 

e 1ts corner ston , 
[It is interesting t | that the conduct of our 
reign affairs was direct for many years by a few 
the most enlighte1 f our statesmen, and, con- 
ering the perplexitic vexed the new Nation, 
ibited a remarkable 1uity and definiteness of 
rpose. Jefferson ha een Secretary of State for 
four years unde Vashington, and Hamilton had 
a constant advis luring the eight years of 
fferson’s Presidet Madison was Secretary of 
State; and, during Ma two terms as President, 
i years. 


/ umes Monroe wa » ry of State for six 


nroe had serve 1 States Senator and Gov- 


of Virginia minister to France, to 
Spain, and to England | been engaged in the most 
portant diplomat 1 tiations; and in the midst 
the War of 1812 ilso served as Secretary of 
ir ad interim. Whet became President in 1817, 
nroe appointed hi n Adams as Secretary 
State. Adams had been minister to The Hague and 
Portugal under Wa ston; had been transferred 
‘russia by his father resident John Adams, and, 
ler Madison, had be minister to Russia; and, 

‘ r representing the United States throughout the diff- 
t negotiations which resulted in the treaty of Ghent, 

| been made minister to England. Adams served as 
retary of State until the end of Monroe's second 


in 1825, when ynroe as Presi- 


t. In these close re and continuity of service 
WV) re was rare opportunity for the early development 
a distinctively Am«e n policy reflecting the ripe 
ol lom of our ablest m 
1} The Monroe doctrine had its dramatic setting as 
z Pet triking and carefully formulated announcement, but 
a 
, "Address deliv <th Annual Meeting of American 
Association, at M 








f State of the United States 


it was in no sense a departure or something novel or 
strange engrafted upon American policy. It was the 
fruition of that policy, and the new definition was in 
complete accord with principles long cherished and 
made almost sacred by the lessons of experience. The 
people of the United States had watched with deep 
sympathy the long struggle of our southern neighbors 
for independence. “In contemplating the scenes which 
distinguish this momentous epoch,” said President 
Madison to the Congress in 1811, “an enlarged phil- 
anthropy and enlightened forecast concur in imposing 
upon the national councils an obligation to take a deep 
interest in their destinies, to cherish reciprocal senti- 
ments of good will.” But, notwithstanding our natural 
sympathies, we remained neutral in the contest. “All 
Europe must expect,” said President Monroe in 1820, 
“that the citizens of the United States wish success 
to the colonies, and all that they can claim, even Spain 
herself, is that we will maintain an impartial neutrality 
between the parties. By taking this ground openly and 
frankly we acquit ourselves to our own consciences, 
we accommodate with the feeling of our constitutents, 
we render to the colonies all the aid that we can render 
them, for I am satisfied that had we even joined them 
in the war we should have done them more harm 
than good, as we might have drawn all Europe on them, 
not to speak of injury we should have done to our- 
selves.” ° 

While Spain maintained a doubtful contest, it 
was regarded as a civil war, but when that contest 
became so desperate that Spanish viceroys, governors, 
and captains-general concluded treaties with the in- 
surgents virtually acknowledging their independence, 
the United States frankly and unreservedly recognized 
the fact without, as Secretary Adams said, “making 
their acknowledgment the price of any favor to them- 
selves, and although at the hazard of incurring the 
displeasure of Spain.” And in this measure, he added 
with pride, the United States “have taken the lead 
of the whole civilized world.” The Republic of Co- 
lombia was recognized in 1822, the Government of 
Buenos Aires and the States of Mexico and Chile early 
in 1823. Deeply interested as we were in the develop- 
ment of republican institutions, the United States did 
not hesitate because of the political form of government 
and was the first to recognize the independent Empire 
of Brazil in May, 1824, and this was followed by the 
recognition of the Federation of Central American 
States in August of the same year. 

Meanwhile, the Holy Alliance formed by the sov- 
ereigns of Austria, Russia, and Prussia had sought to 
enforce the divine right of kings against the progress 
of liberal principles. Joined by France, they under- 
took “to put an end to the system of representative 
government” and after France had proceeded accord- 
ingly to restore the rule of Ferdinand the Seventh in 
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Spain, it was proposed to direct their efforts to the 
overthrowing of new governments erected out of the 
old colonies of Spain in the Western Hemisphere. 
This was the situation 100 years ago—in August, 1823 
—when George Canning, British foreign secretary, 
wrote his celebrated letter to Richard Rush, Amer- 
ican minister in London, suggesting a joint declaration, 
in substance, that the recovery of the colonies by Spain 
was hopeless ; that neither Great Britain nor the United 
States was aiming at the possession of any portion of 
these colonies; and that they could not see with in- 
difference any portion of them transferred to any other 
power. Great Britain, however, had not at that time 
recognized the new States in Spanish America, and 
this made a point of distinction. You doubtless have 
in mind these familiar facts and will remember the 
correspondence which followed between President 
Monroe and Jefferson and Madison, whose advice he 
sought. It was after mature deliberation by the Presi 
dent and his Cabinet, which contained not only John 
Quincy Adams, Secretary of State, but John C. Cal- 
houn and William Wirt, that the American position 
was formally stated. It was deemed advisable to make 
a separate declaration of policy and this was formulated 
in President Monroe’s message of December 2, 1823. 

The doctrine is set forth in two paragraphs of this 
message. The first of these had a genesis distinct from 
the situation of the former colonies of Spain. It 
grew out of the question of Russian claims on the 
northwest coast of North America. The Russian Em- 
peror had issued a ukase in 1821 prohibiting citizens 
of the other nations from navigating and fishing within 
100 Italian miles of the northwest coast of North 
America from Behring Straits to the fifty-first paralle? 
of north latitude. Protests had followed. In July, 
1823, Secretary Adams informed the Russian ministet 
that the United States “should contest the right of 
Russia to any territorial establishment on this con 
tinent, and that we should assume distinctly the prin 
ciple that the American continents are no longer sub 
jects for any new European colonial establishments.” 
it was in connection with this pretension of Russia 
that President Monroe, after adverting to the pro 
posal of arranging the respective rights and interests 
on the northwest coast by amicable negotiations, de 
clared in his message : 

In the discussions to which this interest has given 
rise, and in the arrangements bv which they may tet 
minate, the occasion has been judged proper for assert 
ing as a principle, in which the rights and interests of 
the United States are involved, that the American con 
tinents, by the free and independent condition which 
they have assumed and maintained, are henceforth 
not to be considered as subjects for future coloniza 
tion by any European powers 

The other paragraph of President Monroe’s mes 
sage bore upon the situation of our neighbors to the 
south, as follows: 

In the wars of the European powers in matters 
relating to themselves we have never taken any part, 


nor does it comport with our policy so to do. It is 


only when our rights are involved or seriously menaced 
that we resent injuries or make preparation for our 
defense. With the movements in this hemisphere we 
are. of necessity, more intimately connected, and by 
causes which must be obvious to all enlightened and 
impartial observers. The political system of the allied 
powers is essentially different in this respect from that 
ot America. 

We owe it, therefore, to candor and to the amicable 
relations existing between the United States and those 
powers to declare that we should consider any attempt 
on their part to extend their system to any portion of 


this hemisphere as dangerous to our peace 
With the existing colonies or dependencie ~ 
European power we have not interfered and 
interfere. But with the governments wh¢ 
clared their independence and have maintaine 
whose independence we have, on great consi 


and on just principles, acknowledged, we could 
any interposition for the purpose of oppressing 
or controlling in any other manner their dest 
any European power, in any other light 


manifestation of an unfriendly disposition 
United States 

That these statements not only constituted a 
rate announcement but incorporated a distinct 
American policy is manifest. Canning himself, 
letter to Bagot, of January 9, 1824, pointed out 
the general agreement between the sentiments 
Governments of Great Britain and the United § 
as to the Spanish colonies was qualified, as | 
said, by the most important difference that tl 
States had acknowledged their independence at 
British Government had not. And with the p 
of President Monroe’s message relating to 


é TINT 


colonization, which lay entirely outside t 


p 
of Cannings suggestion, Canning was not at 

sympathy. This proposal, he said, was as new t 
British Government as to that of France. The 


of the objection on the part of this Government 

future colonization by European powers was foun 

the fact, as Mr. Adams said later, when Presi 

that “with the exception of the existing European v 
colonies, which it was in nowise intended to distu 

the two continents consisted of several sovereign 


g 
independent nations, whose territories covered th - 
whole surface. By this, their independent conditi pe 
the United States enjoyed the right of commer ‘ 
intercourse with every part of their possessions st 
attempt the establishment of a colony in those | ie 
sessions would be to usurp, to the exclusion of othe: ue 
a commercial intercourse which was the common p nM 
session of all.” Bn 
Not only did American statesmen fear the exter iy 
sion of European colonization but they viewed w - 
deep concern the possibility of the transfer of Ame 1 
ican territory from one European power to anot! ud 
In 1811 Congress passed a resolution as to East Flot pr 
ida, stating that “considering the influence which the aly 
destiny of the territory adjoiming the southern bord en 
of the United States may have upon their securit wi 
COl 


tranquillity, and commerce” the United States cou 
not, “without serious inquietude, see any part of th 
said territory pass into the hands of any foreign { 
Che declarations in the messages of President P 





in 1845 and 1848 were so closely associated with the im 
doctrine announced by Monroe as to be deemed to fa u 
within the same governing principle. President Polk’s 
reference to “the transfer of dominion and sovereignt ot 
clearly stated opposition to the acquisition of territot Sef 
control by any means. And this position has frequently OF 
been reiterated by the Government of the United States ne 

It is not my purpose to review the historical appl . 
cations of what is called the Monroe doctrine or 1 uf 
attempt to harmonize the various redactions of it n 
Properly understood, it is opposed (] to any nol . 
American action encroaching upon the political ind« 
pendence of American States under any guise and (2 Pp 
to the acquisition in any manner of the control of ad 
tional territory in this hemisphere by any non-American 
power. 

The Monroe doctrine is not a legislative pr it 
nouncement; it has been approved by action of Con 
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OBSERVATIONS ON THE MONROE DOCTRINE 


this hemisphere is not controlled by the content of the 


Monroe doctrine, but may always be determined on 
grounds of international right and national security as 
treely as if the doctrine did not exist. The 
essential character of that doctrine is found in its par- 
ticularization, in the definite and limited application ot 
the general principle relating to national safety to a 
particular set of circumstances; that is, in the asset 
uon and maintenance Of opposition to the encroach 
ment by non-American powers upon the political inde 
pendence of smerican States and the extension Dy 
non-American powers of their control over American 
territory. \nd in this pronouncement, as a phase ol 
our exercise of the right of seli-detense, there is no 


\lonroe 


hint, much less threat, of aggression on our part. Said 
President Kooseveit: “it 1s in no wise intended as 
hostile to any nation in the Old World. Sutil less is 


it intended to give cover to any aggression by any 
New World power at the expense ot any other. 

Second. As the policy embodied in the Monroe 
doctrine is distinctively the policy of the United States, 
the Government ot the United States reserves to itself 
its defimition, interpretation and application. his Gov- 
ernment has welcomed the recognition by other govern- 
ments of the fact and soundness of this policy and of 
the appropriateness of its application from time to time. 
Great powers have signifed their acquiescence in it. 
But the United States has not been disposed to enter 
into engagements which would have the effect of sub- 
mitting to any other power or to any concert of 
powers the determination either of the occasions upon 
which the principles of the Monroe doctrine shall be 
invoked or of the measures that shall be taken in giv 
ing it effect. This Government has not been willing 
to make the doctrine or the regulation of its enforce- 
ment the subject of treaties with European powers ; 
and, while the United States has been gratified at ex- 
pressions on the part of other American States of their 
accord with our Government in its declarations with 
respect to their independence and at their determination 
to maintain it, this Government in asserting and pursu- 
ing its policy has commonly avoided concerted action to 
maintain the doctrine, even with the American Re- 
publics. As President Wilson observed: “The Mon 
roe doctrine was proclaimed by the United States on 
her own authority. It always has been maintained and 
always will be maintained upon her own responsibility.” 

This implies neither suspicion nor estrangement. It 
simply means that the United States is asserting a 
separate national right of self-defense, and that in the 
exercise of this right it must have an unhampered 
discretion. As Mr. Root has pithily said: “Since the 
Monroe doctrine is a declaration based upon the Na- 
tion’s right of self-protection, it can not be transmuted 
into a joint or common declaration by American States 
or any number of them.” They have, of course, cor- 
responding rights of self-defense, but the right is in- 
dividual to each. 

Further, in its own declarations the United States 
has never bound itself to any particular course of 
conduct in case of action by other powers contrary to 
the principles announced. In any such event it is 
free to act according to its conception of the emer 
gency and of its duty. Dana, commenting upon this 
point in 1866 (in his edition of Wheaton), said: “The 
declarations do not intimate any course of conduct to 
be pursued in case of such interpositions, but merely 
say that they would be ‘considered as dangerous to out 
peace and safety’ and as ‘the manifestation of an un 
friendly disposition toward the United States,’ which 
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it would be impossible for us to ‘behold with indiffer- 
ence,’ thus leaving the Nation to act at all times as 
its opinion of its policy or duty might require.” This 
is equally true today; but it may be added that this 
carefully preserved freedom does not detract from the 
tenacity with which the doctrine is held but, like the 
doctrine itself, has been maintained as essential to our 
independence and security. 

Third. The policy of the Monroe doctrine does 
not infringe upon the independence and sovereignty of 
other American States. Misconception upon this point 
is the only disturbing influence in our relations with 
Latin American States. Great Republics, whose inde- 
pendent sovereignty has been safeguarded by the his- 
toric doctrine no longer fear the danger of encroach- 
ments and control by European powers, but look with 
apprehension at the expansion, vast resources, rapidly 
growing population, and formidable strength of the 
Republic of the north. They do not feel the need of 
protection against European powers, and the Monroe 
doctrine is apt to be conceived, and criticized, as a 
suggestion of a policy of interference in their internal 
affairs. 

This notion springs from a misunderstanding of 
the doctrine itself and of our national sentiment and 
purpose. We have frequently sought to remove it, 
and we must continue our efforts to render futile the 
aspersions of the few, here and abroad, misapprehend- 
ing or distorting American opinion. In speaking last 
year at Rio de Janeiro on the occasion of the dedica- 
tion of the site for the American Centennial Monu- 
ment, I sought to reassert what I believe to be the 
actual sentiment of the American people in these 
words: ‘We shall also be glad to have this monument 
associated in the thought of our friends with a true 
appraisement of our North American ideals and aspira- 
tions. You, my fellow countryment of the United 
States, know full well how sincerely we desire the 
integrity, and the constantly increasing prosperity of 
independence, the unimpaired sovereignty and political 
the peoples of Latin America. We have our domestic 
problems incident to the expanding life of a free peo- 
ple, but there is no imperialistic sentiment among us 
to cast even a shadow across the pathway of our 
progress. We covet no territory ; we seek no conquest ; 
the liberty we cherish for ourselves we desire for 
others; and we assert no rights for ourselves that we 
do not accord to others. We sincerely desire to see 
throughout this hemisphere an abiding peace, the reign 
of justice, and the diffusion of the blessings of a 
beneficent cooperation. It is this desire which forms 
the basis of the Pan American sentiment.” 

The Monroe doctrine does not attempt to estab- 
lish a protectorate over Latin American States. Cer 
tainly, the declaration that intervention by non-Amer 
ican powers encroaching upon the independence of 
\merican States will be regarded as dangerous to our 
own safety, gives no justification for such intervention 
on our part. If such foreign interposition is deemed 
menacing to us, and our vigorous determination to 
oppose it serves to safeguard the independence of 
\merican States, they can have no just objection on 
that score, being the more secure to develop their own 
life without hindrance. The declaration against ac 
quisition by non-American powers of American terri 
tory even by transfer might seem, at first glance, to 
furnish some basis for objection (although plainly in 
the interest of the integrity of American States) as 
an interference with the right of cession—but even 
this theoretical objection disappears when we consider 


the ground of the declaration upon this point by th 
Government of the United States. That ground 
found in the recognized right which every State en 
joys, and the United States no less than any other 
to object to acts done by other powers which threater 
its own safety. The United States has all the right 
of sovereignty, as well as any other power 
have lost none of our essential rights because 
are strong, and other American States have gaine 
none either because of increasing strength or rel 
tive weakness. The maxim of the civil law 
utere tuo, ut alienum non laedas”’—may be applie 
to states where their action threatens the safety « 
another State. 


Mr. Charles Cheney Hyde, in his recent work 
ah 


on international law—a work which will be of lasting 
credit to the American bar— sums up the matter 
saying: “It is subversive of justice among nation 


that any State should, in the exercise of its own free 
dom of action, directly endanger the peace and safet 
of any other which has done no wrong. Upon such a1 
occurrence the State which is menaced is free to act 
For the moment it is justified in disregarding th ha 
political independence of the aggressor and in so doing 


it may be guided by the requirements of its own ce 


fense. . . . Itis not, therefore, the broad ground Ca 
of self-preservation, but the narrower yet firmer basis e 
of one form of self-preservation, that of self-defense, ne 


on which justification rests.” Of the immediate aj 
plication of this sound principle to the Monroe doctrin ils: 
Mr. Root has given a complete exposition. Speaking 

of the right of self-protection, as recognized by 

ternational law and as a necessary corollary of ind n 
pendent sovereignty, he says: “It is well understood nte 
that the exercise of the right of self-protection may 

and frequently does, extend in its effect beyond the 

limits of the territorial jurisdiction of the State ex tior 
ercising it. The strongest example probably would be 

the mobilization of an army by another power imme 





diately across the frontier. Every act done by the ert 
other power may be within its own territory. Yet the trin 
country threatened by this state of facts is justified to ii 
in protecting itself by immediate war. The most con 5 
mon exercise of the right of self-protection outside a my 
State’s own territory and in time of peace is the intet appl 
position of objection to the occupation of territory) ete 
of points of strategic military or maritime advantage n tl 
or to indirect accomplishment of this effect by inf 
arrangement.” The Monroe doctrine rests “upon tl 5 

right of every sovereign State to protect it I e 

preventing a condition of affairs in which it will be sli 


too late to protect itself.” This right we recognize whi 


in our sister Republics of this hemisphere as we clain ettl 
it for ourselves. American sentiment, it believed the 
despite changes of circumstance, still regards the a eh 
quisition of additional control of American territory t 
by non-American powers as a menace to our safety 
and in asserting and maintaining this view in the in n ft 
terest of our peace and security in the future we not f 
only do not interfere practically with the independence ests 
of our sister Republics of the South but we simply ist 
assert a right which corresponds to rights which they t 
themselves enjoy, and hence even in theory this asset 
tion does not infringe upon their sovereignty 1i 
The declaration of our purpose to oppose what s] 


is inimical to our safety does not imply an attempt t 
establish a protectorate any more than a similar as he 
sertion by any one of the great southern Republics of nay 
opposition to conduct on the part of any of the others f 
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the treaty of Paris on the United States, now to be 
assumed and undertaken by the Government of Cuba.” 
Cuba also agreed not to enter into any treaty with 
any foreign power which would tend to impair her 
independence, “nor in any manner authorize or per- 
mit any foreign power or powers to obtain by coloniza- 
tion or for military or naval purposes or otherwise 
lodgment in or control of any portion of said island.’ 
here were also restrictive provisions as to the con- 
tracting of debts The United States thus holds a 
special position in relation to Cuba, but it should be 
pointed out and clearly understood that, while in view 
of this position we have acted as the friendly adviser 
of the Cuban Government, our action has been solely 
for the purpose of aiding in maintaining the independ- 
ence and stability of Cuba and thus not to create but 
to preclude the necessity of intervention under the 
treaty by encouraging the Cuban people to eliminate 
waste and corruption, to reduce public expenses to 
the normal requirements of government, and to secure 
the just and efficient administration which will safe 
guard the desired independence of Cuba and promote 
the prosperity which, with their abundant natural re 
sources, the Cuban people are entitled to enjoy. 

It is impossible for me to review in any detail 
the events which led to the occupation of Santo Do- 
mingo and Haiti. In Santo Domingo, during the 40 
years period to 1907, there had been 16 revolutionary 
movements, and complete political and economic de 
moralization had resulted. The total debts of the 
Dominican Republic amounted to about $20,000,000, 
and in 1907 a convention was concluded between the 
Governments of the United States and Santo Do 
mingo for the issue of bonds to that amount and pro- 
viding for the appointment by the President of the 
United States of a general receiver of customs. The 
Government of the United States agreed to give to 
the general receiver and his assistants such protection 
as it might find to be requisite for the performance of 
their duties. While this arrangement was most ad- 
vantageous to Santo Domingo and for a time there was 
an improvement in conditions, there was a recurrence 
of revolutionary disturbances and the Dominican Govy- 
ernment failed to observe the terms of the convention 
When civil war was imminent the United States landed 
naval forces to prevent further bloodshed and to pro- 
tect the lives of foreigners. A military government 
was established in 1916 and until recent months was 
continued in the interest of public order. 

This occupation was due to the demonstration, 
to use the phrase of President Roosevelt, of an im- 
potence resulting in the lessening of the ties of civilized 
society and thus requiring intervention. But the point 
that I desire to make is that instead of using this 
opportunity, as has falsely been charged, to establish a 
permanent control of Santo Domingo, the Government 
of the United States has been solicitous to arrange 
for the termination of the occupation and the with 
drawal of its forces and has devoted its endeavors, 
earnestly and effectively, to the assistance of the Do 
minican people in establishing a sound basis for an 
independent government. Accordingly, as a result of 
conversations with prominent Dominican representa- 
tives, a formal agreement was reached on June 30, 
1922, upon a plan of evacuation. The plan provided 
for a provisional government which was to take over 
the executive departments from the American military 
government, the American officials remaining in Santo 
Domingo only for the purpose of lending their assist 
ance to the respective secretaries of the provisional 
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government. The military forces of the United States 
were to be concentrated at not more than three places, 
and order was to be maintained during the tenure 
of office of the provisional government by the Do- 
minican national police under the orders of the pro 
visional government. 

The provisional President was to promulgate leg 
islation regarding the holding of elections and the 
reorganization of the government of the provinces and 
communes ; he was also to convene the primary as 
semblies in accordance with the provision of the new 
election laws. Electoral colleges were to be elected 
and were in turn to elect the members of the Senate 
and of the Chamber of Deputies and to present the 
lists of the members of the judiciary to be submitted 
to the Senate. Provision was made for amendments 
to the constitution, the negotiation of an appropriate 
convention of ratification, and the establishment of a 
permanent government, whereupon the military forces 
of the United States would be withdrawn. On Oc- 
tober, 21, 1922, the provisional President was ac- 
cordingly inaugurated. Last March the new electoral 
law was promulgated. The provisional government 
has also promulgated legislation providing for the re- 
organization of the provincial and municipal govern- 
ments of the Republic. It is expected that elections 
in which the authorities of the United States will not 
intervene will be held about the middle of September 
and in due course the permanent government will be 
established. The United States intervened in the 
interest of peace and order and when these are assured 
it is not only willing but glad to withdraw. 

In order to understand conditions in Haiti it 
should be recalled that since the Republic of Haiti 
gained its independence it has been the scene of almost 
continuous revolution. This is true of its recent his- 
tory as well as of the earlier years. From 1886, when 
General Salomon completed his full presidential term, 
until 1915 every President except one had been over- 
thrown by revolution, some escaping to near-by islands, 
others being assassinated. As the result of these 
successive revolutions the Republic, by the summer 
of 1915, had reached a stage of exhaustion and devas- 
tation more complete than at any prior period of its 
existence. It is umnecessary to review the causes of 
these revolutions ; it is sufficient for the present purpose 
to state the fact. Between the years 1910 and 1915 the 
foreign relations of the Haitian Government became 
seriously involved because of the pressure brought to 
bear by the Governments of France, Great Britain, 
Germany, Italy, and the United States to obtain a set 
tlement of the claims of their nationals. Because of 
the unwillingness or inability of the Haitian people to 
settle these claims in a satisfactory manner there were 
armed demonstrations ; armed forces of foreign powers 
had been landed at various points in Haiti on the 
ground that lives and property of their nationals were 
in danger. 

In 1914 and 1915 there were continuous dis 
turbances, which culminated in the latter year in the 
murder by armed mobs of ex-President Oreste Zamor 
and President Sam, the latter having been dragged 
by a mob from the French Legation, where he had 
taken refuge, and torn to pieces in the street. Follow- 
ing this the members of the cabinet took refuge in 
foreign legations or escaped from the country, so that 
there was no executive to assume direction of affairs. 
It was in this situation that on July 28, 1915, the 
U. S. S. Washington arrived and it was deemed neces- 
sary to land American forces. Within a short time 








the legislative chamber assembled, and under 
tection of the United States marines, elected 
Dartiguenave, president of the former Senate, 
dent of the Republic. In connection with the 

ate exigency OI preserving peace, it appeared ¢ 
from a humanitarian standpoint to aid the Ha 
people to free themselves from the hopeless OI 
which continued revolutions and a policy of 
militarism had produced. In a large part of th 
agriculture had practically been abandoned and 
theater of the revolutionary disturbances the « 
was devastated. A treaty was negotiated by our G 
ernment with President Dartiguenave shortly afte: 
election to ‘‘aid the Haitian people in the proj 
efficient development of its agriculture, mine! 
commercial resources and in the establishment 
finances of Haiti on a firm and solid basis 
vision was made for the appointment by the Pres 
of Haiti, upon the nomination of the President 


United States, of a general receiver and the nec 
aids for the collection of customs dues, and of a 
cial adviser, who was to devise an adequate syste: 


public accounting, aid in increasing the revenu 
adjusting them to the expenses, and otherw 
recommendations in relation to economic requirement 
Conditions in Haiti have not yet permitt 
withdrawal of American forces, as there is get 


agreement that such a withdrawal would be the ox ‘ 
sion for revolution and bloodshed. ‘The Governm« ‘ 
of the United States desires to effect a wi irawa 

soon as this can be done consistently with the oblig 

tions it has assumed. The Government is endeavoriu 

to improve administration and to aid in establishing tl 

basis for a sound and stable local government. Brig 


Gen. John H. Russell, who was sent to Haiti in th 
early part of 1922 as American High Commissioner 
has steadily sought to bring about improved politica 
and financial conditions, and his endeavors have alrea 

met with almost unhoped-for success. General Ru 
sell has worked in the closest cooperation with the loca 
government. Peace and order have been establishe 


and there is safety of lives and property. The great . 
mass of Haitians, who formerly had been complet Tr 
at the mercy of a rapacious military oligarchy, whi 

had exploited it to such an extent that there was re 
incentive, but rather a real danger, in producing o1 at 
owning anything beyond the merest necessities, - 
now free to engage in profitable activities. Graft a 
embezzlement have been eliminated by the custo! - 
service and the currency has been stabilized. T! CG, 
public debt has been appreciably reduced. Last Oct 

ber this Government was instrumental in obtaining 





loan of $16,000,000 to Haiti upon favorable terms, an 
this has permitted the undertaking of numerous 
structive works. A claims commission has been set 
in Port au Prince, which is disposing of foreign 
internal claims for debts. 

The practice of financing the Government by pt 
ate and public loans at ruinous terms has been discon 





tinued and expenses have been kept within the boun 
of the revenue of the country. Although the publ 4 
debt has been decreased, large sums have been ¢ \ 
pended on constructive public works Telegraph a1 


telephone systems have been repaired and a new co! 
struction has been extended to all the principal towns 


of the interior. Roads have been reconstructed an 
new construction has been undertaken so far as the 
financial resources of the country permit. A moder 


efficient sanitation system has been installed in the sea 
board cities and in some of the large interior towns 
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similar condition, are due in no small 
lack of the development of their re- 
sources and to the absence of needed facilities of in 
tercourse, such as highways and railroads. It is idle 
to expect stability unless it has a basis in education, 
in improved methods of agriculture and industry, and 
in the provision of instrumentalities of communica- 
tion which give opportunities for reasonable economic 
satisfactions. Progress in these directions, however, 
can not be achieved without the investment of capital, 
and this must be supplied from the outside until suffi- 
cient available wealth has been produced within these 
countries to permit their people to meet their own 
exigencies. It is not the policy of our Government to 
make loans to other governments and the needed capi- 
tal, if it is to be supplied at all, must be furnished by 
private organizations. This has given rise to mu 
misunderstanding and baseless criticism. We have no 
desire to exploit other people; on the other hand, it 
is surely not the policy of this Government to stand 
in the way of improvement of their condition. It is 
an inescapable fact, however, that private capital is 
not obtainable unless investment is reasonably secure 
and returns are commensurate with risks. There are 
always abundant opportunities for financial enterprise 
in our own country and in other parts of the world on 
these terms. We thus have the difficulty that the 
instability of governments creates a hazard which priv 
ate capital refuses to ignore, while that very instability 
can be cured only by the economic betterment which 
private capital alone can make possible. 

It must also be remembered that the Government 
of the United States has no power to compel its citi- 
zens to lend money or to fix the terms of their invest 
ment. Nor is it in a position to control the action of 
other governments who desire to borrow. In this situa- 
tion our Government endeavors by friendly advice to 
throw its influence against unfairness and imposition, 
and it has at times, with the consent of the parties— 
indeed, at their instance—agreed to a measure of super- 
vision in the maintenance of security for loans which 
otherwise would have been denied or would have been 
made only at oppressive rates. But anyone who sup- 
poses that this helpful contact and friendly relation are 
either sought or used by the Government of the United 
States for purposes of aggression or with the inten- 
tion of dominating the affairs of these countries or 
their governments has slight knowledge of the aims 
and actual endeavors of the Department of State. We 
are not seeking to extend this relation but to limit it; 
we are aiming not to exploit but to aid; not to subvert, 
but to help in laying the foundations for sound, stable, 
and independent government. Our interest does not 
lie in controlling foreign peoples; that would be a 
policy of mischief and disaster. Our interest in 
having prosperous, peaceful, and law-abiding neigh 
bors with whom we can cooperate to mutual advantage. 

Fifth. It is apparent that the Monroe doctrine 
does not stand in the way of Pan American coopera- 
tion; rather it affords the necessary foundation for 
that cooperation in the independence and security of 
(American States. The basis of Pan Americanism 
is found in the principles of the Farewell Address 
There was striking prophecy in the hope expressed by 
Jefferson that we would recognize “the advantages of 
cordial fraternalization among all the American na 
tions” and what he described as “the importance of 
their coalescing in an American system of policy.” That 
system is not hostile to Europe ; it simply conserves the 
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opportunity for the cultivation he interests which 
are distinctly American. 
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SHOWS ASSOCIATION'S 


Eighteen Hundred Members Registered, Breaking Previous Record—Able Addresses by 
rs Make Program One of the Most Effective in the Association’s His- 
Court of International Justice Indorsed and Other Important Mat- 
Special Meeting to Be Held in London in 1924— 

y Bodies Have Interesting Programs 


throughout the entire program fully justified the 
expectations due to the distinguished careers of 
those who had been invited to address the Associ- 
ation. President John W. Davis led off with an 
address which was regarded as one of the most 
interesting and thought-provoking utterances ever 
made from the platform of the organization. Lord 
Birkenhead’s address on “The Development of the 
British Constitution in the Last Fifty Years,” in 
which he compared the fundamental institutions of 
Great Britain and the United States from the point 
of view of an eminently practical statesman fa- 
miliar with the great currents of the times, was 
heard by an audience which packed the auditorium 
and manifested its appreciation in no uncertain 
way. Probably a thousand or more were turned 
away from the door on the night on which Secre- 
tary of State Hughes delivered his address on 
“Some observations on the Monroe Doctrine”—an 
important utterance which suggested no doubt to 
many the growing importance of the American Bar 
\ssociation as furnishing a platform and occasion 
for significant and non-partisan official pronounce- 
ments to the nation as a whole. 

The address of Associate Justice Pierce Butler 
of the United States Supreme Court, on “Some 
Opportunities and Duties of Lawyers,” held at- 
tention and provoked applause by its frank and 
powerful arraignment of influences tending to 
thwart the administration of justice. Dr. Zeballos, 
former Minister of Foreign Affairs of Argentina, 
gave to the Association an interesting glimpse of 
a great Latin-American legal mind, trained in the 
traditions of the civil law, and yet broad enough 
in outlook to envisage the common law and the 
difficulties and achievements of international law. 
Of a practical nature, because dealing with an emi- 
nently practical question of interest not only to 
every lawyer but to almost every tax-paying cit- 
izen of the country, were the remarks of Mr. Wil- 
liam S. Moorhead, chairman of the Tax Simpli- 
fication Board at Washington. The address of 
welcome by Lieutenant-Governor Collins, who 
spoke in the absence of Governor Preus of Min- 
nesota, was a happy effort, the hospitable tone of 
which was fully prolonged all during the stay ol 
the Association at Minneapolis. And the address 
of Judge Royal A. Stone, who presided over the 
joint meeting of the American Bar Association and 
the Minnesota Bar Association, also proved that 
no matter what mischance may befall the original 
speaker, Minnesota is always able to furnish a 
wholly satisfactory substitute. Mr. William Dra- 
per Lewis, director of the American Law Insti 
tute, gave the Association a summary of the plans 
and purposes of this important organization, which 
was of much value. 
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Decided to hold special meeting in London in 
1924, after the regular business meeting of the 
Association in this country 


Favored adhering to Permanent Court of In- 
ternational Justice on terms set forth in President 
Harding’s message to the Senate of February 24, 
1923. 


Favored calling a new Hague conference of 
nations to re-state established principles of in- 
ternational law and for other purposes, as set 
forth in resolutions adopted at San Francisco 
meeting. 


Referred report of Committee on Judicial 
Ethics, proposing canons for guidance of the 
judiciary, to Judicial Section for discussion and 
suggestion. 


Referred proposed constitutional amendment 
to change method of electing General Council of 
Association to Executive Committee without in 
structions. 


Adopted resolution opposing any proposal to 
limit power of Supreme Court of U. S. to sustain 
and enforce Constitution as the Supreme law of 
the land as against any legislation in conflict 
therewith. 


Authorized president to appoint special com- 
mittee to cooperate with similar committee of 
National Credit Men’s Association, with special 
committee on bankruptcy of Federal Judicial 
Council, and with other organizations having 
committees on the subject, in endeavor to improve 
conditions in bankruptcy practice and in recom 
mendation of any amendment to the Bankruptcy 
Law which, in their opinion, would end frauds 
and abuses complained of. 


Reaffirmed support of certain measures ap 
proved at San Francisco meeting which Commit 
tee on Commerce, Trade and Commercial Law 
has been advocating before Congress, viz.: S. B. 
4107, to amend Bills-of-Lading Act of 1916: 
S. B. 77, for payment of judgments against 
United States for money due on public works; 
S. B. 4213, relating to sales and contracts in 
interstate and foreign commerce; S. B. 4214, for 
commercial arbitration. Also adopted committee 
recommendations as to legal status of trade asso- 
ciations and attorneys in their relations with 
them, as to bonding of attorneys, and, with 
amendment, as to retention of attorneys of cer 
tain persons in bankruptcy proceedings. Num 
bers of Bills are of 67th session 


Instructed Committee on Jurisprudence and 
Law Reform to continue to promote passage of 
bills heretofore approved but not yet passed, viz. : 


for protection of rights of aliens, abolition of 


writs of error, declaratory judgments, appoint 


ment of official stenographers to federal courts, 


limiting right of appeal to United States Suprem« 


ASSOCIATION’S WORK AT MINNEAPOLIS SUMMARIZED 





Court. Also reapproved committee’s recor 
mendation of adoption of rule by Supreme Cow 
that no decision of unconstitutionality of an act 
of legislature or Congress shall be rendered with 
out previous argument of point at bar 


Decided to incorporate Association in District 
»f Columbia 






Authorized Executive Committee in its 
cretion to appropriate funds for further w 
Committee on American Citizenship. 


Accepted the report of Committee on Law | 
forcement and referred it to Executive (| 
mittee. 


Provided for appointment of special committe: 
on Revision of Federal Statutes. 


Adopted resolution on character and trait 
of applicants for admission to the bar approved 
by Conference of Bar Association Delegates 


Approved bill prepared by Committee of Mari 
time Law Association and recommended by Com 
mittee.on Admiralty and Maritime Law 
ing Act of March 9, 1920, permitting suits 
against the government in certain cases, so as t 
make it applicable to public vessels of the | nited 
States as well as merchant vessels operated by 
government. 


Approved recommendations of Committee ot 
Uniform Judicial Procedure that members e1 
deavor to secure prompt reports on H. R. 2377 


and H. R. 13074, and S. 2870 and S. 4066 of last 
session, and that state bar associations be aske 

to create state committees to cooperate in the 
effort with the American Bar Association. Thesi 


bills authorize the United States Supreme Court 
to prescribe rules on the law side and create a 
commission to recommend to Congress amend 
ments for simplifying pleading, practice and 
procedure. 


Provided for additional committee consisting 
of one member from each state to cooperate wit! 
the Committee on Change of Date of Presidential 
Inauguration in securing ratification of proposed 
Constitutional Amendment, in case it is sul 
mitted. 


Endorsed enactment by Congress of legislation 
tostering and regulating aeronautics subst: 
as set forth in H. R. 13715 of 67th Congress 


J 


\dopted resolution directing President to lay 
before Judiciary Committee of Senate and Hous« 
facts as to inadequacy of salaries paid | 





States judges; also to lay before each stat 
association and the larger local bar associations 


information on salaries of federal and _ stat 
judges for consideration and action 


Adopted resolution of thanks to Minneapolis 
hosts 
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First Session 


RESIDENT DAVIS called the meeting to order 

and presented Lieutenant Governor Collins, who 
delivered an address of welcome on behalf of the 
State of Minnesota. Governor Collins stated that the 
unfortunate illness of Governor Preus of the State, 
who was on the program to welcome the Association, 
had prevented his being there and that was the reason 
he was acting. He declared that Minnesota was glad 
to entertain the Association. “Those of us who are 
lawyers,” he continued, “and those of us who are not 
know something of the work this organization has 
done for constitutional government in America. We 
are proud of the organization and we are proud of 
the fact that Minnesota has been the home of two 
of its presidents—Mr. Severance and Senator Kellogg. 
Out here in Minnesota we are also proud of the fact 
that this state boasts the residence of Mr. Justice 
Butler of the United States Supreme Court. And 
we recall with pride other men whom the members 
of this Association have known, former Senator Cush- 
man K. Davis and Senator Knute Nelson, one of them 
a native of the United States and another a native 
of a foreign land, but both great world citizens. 

“IT think maybe some of the members of this Asso- 
ciation will be interested in knowing that the land on 
which we are standing today was successively a part 
of France and a part of Spain before it came to the 
United States. The land on this side of the river in 
Minneapolis was part of the Louisiana Purchase and 
came to the United States in 1803. It cost about six 
cents an acre. I think in all fairness if you look 
around Minneapolis you will agree with me that Mr. 
Jefferson was a pretty good land trader. Long before 
the Revolutionary War a settlement was made at 
Grand Portage, six miles this side of the Canadian 
border. There were seventy fur traders who settled 
there, during the French and Indian War. Those of 
you who take that trip will see where that settlement 
was, and will be interested to know that that was the 
center of the fur trade of the Northwest. 

“But I am not going to talk history to you. You 
have other things to do. . . When you go around our 
state just remember that we are only sixty-five years 
old and today our population is greater than the entire 
population of the thirteen original colonies when they 
became the United States of America; that our terri- 
tory is greater than that of eight states. Now during 
the last few weeks you have probably heard things 
about Minnesota that some of you do not like. Some 
of us politicians in Minnesota have heard the same 
things. But Minnesota is a great big loyal, honest 
American state. We have had our crop failures here, 
we have had our grasshopper plague, we have had our 
drouth, we have had out Indian trouble, we have had 
changes in political parties, but after all Minnesota 
is going to continue a great American commonwealth. 
I think sometimes it is well for us to think of the 
story of the farmer who was standing under a shed 
to gain shelter from the rain when an automobile 
tourist came along. The car had no top to it, and so 
the tourist stopped and came in where the farmer was 
under the shed. They stood there for half an hour 
and finally the tourist said, ‘Do you think it is going 
to clear up?’ The farmer answered, ‘Well, it always 
has, by Gosh.’ 

“We welcome you, members of the Association, 
to Minnesota, from the Chief Justice of the United 
States to the humblest law clerk who is attending this 
convention, and from the country’s premier to the 
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priv. ates in the ranks and order in America.’ 
The speaker was liberally appla 


President Davis, replying on behalf of 


uded 
the mem 


bers of the Association, thanked Governor Collins for 
his cordial and cheering words of welcome. “We can 
assure him,” he continued, “that when we accepted 
the invitation to come to Minneapolis we knew the 
long list of distinguished names that the state of 
Minnesota has contributed to Am« rican jurisprudence, 
that we were not unfamiliar with the natural and 
scenic beauties of this favored region, and that we had 
heard of the glories of M nnesota hospitality. We 
thank you and thank t the people for whom you speak 
for your generous hosp itality and assure you that as 
far as we are able it wi ‘ll not be abused.” 

Secretary Kemp at this point read a telegram 


Minnesota, expressing regret 
and various other tele- 
report, 


from Governor Preus of 
at his inability to be present, 
He then presented the secre tary’s 
p figures which are set 


hip “‘Committee’s report 


grams. 

which gave certain men bershi 
out more fully in the Men ibers 
It announced that the Executive Comm ittee had elected 


Lord Shaw of Dunfermline and M. Aubépin of Parts, 


France, to honorary membership The Secretary had 


endeavored to keep in dots touch with state bar asso 
ciations during the year. There are now forty-eight 
of these associations and ‘Iso the Bar Associations 
of the District of Columbia and of Hawaii. In addi- 
tion, the Secretary’s office has rece rd of more than 
nine hundred local associations [he Secretary has 


upon request, copies of the Canons 
of Professional Ethics, tl have been 
gee since the last annual meeting. Frederick 
_Wadhams, Treasurer, next preset ted a report show- 
os total receipts for the year of $13 


530.29 and total disbursements rf 824.61, leaving 
of 


continued to supply, 1 


and 6.635 of ese 


nsc il 
$123 


past 


cash on hand August 15. 1923 to the amount 
$8,705.68. The report further showed funds invested 
in government and other bonds to the amount of 
$34,568.75. Both of these reports were received and 
filed. Then came the Exe utive Committee’s report. 
This committee reported that at the mid 
winter session at Hot Springs, Ark., it had passed 
resolutions favoring certain legislation pending in 
Congress, heretofore approved by the Association, 
and authorizing the President and the respective 
committee chairmen to take steps in support 
thereof; that it had ele« ted Mr. Edgar A. Bancroft, 
of Chicago, a member ot the Board of Editors ot 
the a RBar Association Journal in place of 
Mr. John Lowell, dec sed: that the expense of 
pub lishing the — for the year September 1 
1022 to Septemb 1. 1923. had amounted to $36, 
530.25, whereot $10,261 13 has been repaid by adver 
tising and subscriptions, making the net expense 
$26,269.12, or an average ol $2,189.09 per month ; 
that the special committee on Marking the Grave 
of Chief Justice Salmon P Chase had completed its 
work, the monument having been erected and dedi 


that the com 


Increase 


nies: 


cated with appropri 
to consider 
reported that the present dues be con 


mittee 1e Classification and 


of Dues had 


tinued, but that an amendment to the Constitu 
tion be adopted to provide tort life membership 
that the speci ‘1 committee on the Blackstone Mem 
orial had not yet made report: that the special 
committee to Consider t Feasibility of Incot 
porating the Assi ciatior consisting of Messrs. 
lohn B. Corliss, W. O. Hart a1 d A. T. Stovall, had 


reported recommending t e Association be in 














corporated by Act of Cong 
Columbia and presenti 
purpose. The Executive ( 
this to the Association for 
tion of a resolution approving 
Louisiana Bar Association to 

place of Chief Justice Edward D. White née 
Louisiana, as a shrine and mem 
amendments to the $ 
nted in the Journal, p1 
making the Editor-in- hie 
member of the Ex: 
the method of s¢ 


ng 
ommiuttee rec 

adoption ; also the 
the project 
purchase tne 





bodaux, 
the adoption of the 
tion, heretofore prit 
for life membership, 
the Journal an ex officio 
Committee, and changing 
the General Council. On motion th 
adopted the report and its various recommé 
tions, but later reconsidered its actio 
to the constitutional amendment changing the 
of electing the General ‘ ouncil. 

President Davis called former president 
W. Lehmann, of Missouri, to the chair at 
to deliver the President’s address It was | re 
with close attention and punctuated by 
plause. The closing paragraphs particula 
availing himself of a noble quotation f1 
declared that the American Bar could do no gr 
service than to keep sounding in the ears of tl 
countrymen the old ws arning of the Church, 11! 
vour hearts,” were received with particular appt 


€ is Cclat 


n wit 
Tl Wi 


President Davis’s address is printed in full elsew 
in this issue. At its conclusion he recognized } 
Moorfield Storey, of Massachusetts, who gee 
that it would be pleasant to send a word tv 
appreciation and greeting to the oldest « ( 

of the Association, Hon. Simeon E. Baldwit He 
far advanced in years and broken in health at 
longer able to attend the meetings. but 

founder of the Association in large part at ri 
years was devoted to its work He thereupon p 


11¢ 


posed a resolution which was unanimo 
which the Association expre ssed its appre 
great services and its hope ah his vears might 


Secretary oa ented a 


prolonged 
of 102 applicants for membership 1 
General Council and duly certified 


of their respective all of whot ert 
elected 


by the 


states, 


ronal 
We 
Ba 


a) 

Second 
session of 
American 

Bar Association 

meeting to order at 

Royal A. Stone or 


residing in the a é 


HE 

meeting 
Minnesota 
called the joint 
the gavel to Judge 
explained that he was 
William A. Lancaster, 
sota Bar Association, 
vented from attending. Judge 
tribute to a numl of Minnesotans v id playe 
distinguished part in the annals of the legal! pro! 
with the the afternoot Associ 
nerce | Justice yr the pI 


afternoon 
of the 
State 


~ 


retiring president 01 M 


who had been 


stone 11dqd deset 


speaker of 
sutler. “The 
said. “who will address us 


vA 
nd 


ending 
Justice | 
Court, ” he 
‘s distinctly a Minnesota product, a 
and laymen alike are proud 
He 


institutions oO! 


lawyers 
and re: 
educational 
will permit me 
Minnesota. | 
nany of us 
many 


born ired here received icat 
the Mint ‘ 9 | 


that 





| 
ne 







nay ment I ‘ 





bat of 






received a great ( 
times to the dl I ture al 







hi 
Litt), 


caion tr 


















of our cliet We miss him and we miss 
creatly, but we were proud of his selection when 
rtion the Yominions to the north of 
e nu is the iser ina matter of great 
t And 1 vere we when he was 
| ( ite ( niet lagi trate to a 
1 the gre t of s land, and we 
velieve the urt on earth 
lze Stone Minnesota bar and the 
of Minne c were spe ially interested 
s occasion in ki ng that the American Bar 
iation had n indertaken, as it never had be- 
the awake 9 e professional mind and 
cience to the « es of the legal profession. 
eferred to the the American Citizenship 
ttee We ermission to join in that 
ve ma tinue we want our part 
vi of re in the minds and hearts 
\merican peé nstitution of the United 
nd the ba les which it embodies. We 
ve had art ¢ erience have come to the con- 
n, I belie that recently there has 
iltogether too 1 talk of Americanizing for 
We thi t hould be laid on the propo- 
that no m become an American citizen 
he has ce: reigner. It is our own 
t, in the main, 1f not entitled to citizenship 
roblem, my friet s to Americanize Americans 
that is the task i1 h we want to join you.” 
ludge Stone that the one great trouble in 
1 nw was the lack of informa- 
concerning the reme Court of the United 
s, its magnificent position, its great contribution 
e establishmet untry, to its welfare, and 
of those tl e fondly believe mean its 
inence that court lay largely in 
personne v have manned it, and 
en its hist ten Minnesota would be 
eedingly proud is now proud, of the char 
. the learning oh degree of fitness of the 
n. Pierce Butler then introduced Associate 
ice Butlk ss, dealing first with mat 
s refert part Minnesota’s constitutional 
: 


to his general subject of 


T 


Opportuniti , T) iwyers,”’ made 


Third Session 


{} evening I Wednes iy was devoted 
to the addre | 1): | > Zeballos. a dis 





guished en Argentine bar, and Lord 
rkenhead, former Lord Chancell England. In 
troducing the first r, President Davis referred 
the points of tact. historical. sentimental and 
tural, be State America and 
e Argentine R« le the resented Dr 
illos, as 1 t t distinguished 
rens, but as or t most distinguished lawyers 
that ore man who had been three 
es Speaker of ise of Representatives, three 
es Ministe1 f reion Affairs, its Minister of 
ship, its Minist f Justice, twice Minister- 
ipotentiary Extraordinary, and who 

s at present t lent of the International Law 
sociation. D s thereupon delivered an in- 
sting addres of law in the South 
erican cour eference to Argen- 
At it it Davis thanked him 





behalf of the Ass tion for his instructive address, 
| ociation to the 
for having sent 
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. . . * . . 
so distinguished a representative, and charged him with 
a message of fraternity, solidarity and friendship from 


the American Bar, its guests and friends. He assured 
him that his appeal to America to be the friend of 
the Argentine Republic had not fallen upon deaf ears. 

He then briefly introduced Lord Birkenhead. He 
had great satisfaction in presenting one of the most 
distinguished citizens of the British Empire. To re- 
count to the meeting the long calendar of his offices 
and the long and mingled adventure of his life, would 
make him the speaker of the evening, and leave the 
distinguished guest but a fraction of the time \ 
lawyer, a professor, member of the House of Com 
mons, Solicitor-General, Attorney-General, Lord 
Chancellor—he had run the whole gamut of distinc- 
tion in the legal world of our sister nation across the 
sea. And not content with having exhausted the life 
of a lawyer to the full, when war came he deserted 
one of the largest practices in the city of London and 
enrolled as an active combatant, served for nine months 
on the front, was decorated and mentioned in dis- 
patches for gallantry in action. A career so dis- 
tinguished could only lose if he attempted to adorn it 
with any phrase of his own. He introduced therefore 
a gentleman who was no stranger to the American 
people, or most of all the American lawyer, the Right 
Honorable the Earl of Birkenhead. Lord Birkenhead 
was received both on his entry on the platform and at 
the beginning of his speech with great applause. Be- 
lying even his fifty-one years, he presented an aspect 
of youth and vigor which the average member of the 
Association has not been accustomed to associate with 
the Woolsack. His address on “The Development of 
the British Constitution in the Last Fifty Years,” de- 
livered in a clear voice and with the deliberation char- 
acteristic of British public oratory, was listened to 
with close attention by the large audience which packed 
the auditorium, and liberally applauded at its con- 
clusion. It appears in full in another part of this 
issue. 

President Davis, in expressing the acknowledg- 
ments of the Association, said that the speaker had 
chosen for his address the most interesting of all 
constitutional topics, the comparative merits of the 
American and British constitutions. He had pre- 
sented it with an illumination and an_ interest 
which had enthralled his hearers and had put them 
very greatly in his debt. Addressing him directly, he 
said, “From your remarks, sir, this clear lesson shines, 
that whatever the long future may hold, in your coun- 
try or in ours, whatever time may tell of your experi- 
ment or our own, the surest light that will shine upon 
your pathway or on ours, will be the experience of the 
sister nation.” At the conclusion of his remarks, 
Secretary Kemp presented the names of the new Gen 
eral Council proposed by the respective state delega- 
tions, all of whom were thereupon elected. 


Fourth Session 


HE fourth session was devoted to reports of Sec- 

tions and Committees. After it had been called to 
order by President Davis, the Secretary read a tele- 
gram from Attorney-General Daugherty, regretting 
his inability to attend, expressing appreciation of the 
help he had always received from the Association in 
his duties as Attorney-General, and conveying his best 
wishes to the members in attendance. Various resolu- 
tions were thereupon offered which, under the rules, 
were referred to the Executive Committee 


(Continued on page 595) 








SPECIAL MEETING TO 


Association Decides to Accept Invitation to Go to London in 1924—Regular Business Meetins 
Will Probably Be Held at Atlantic Seaboard—Special Ship to Be Char 
Unique Undertaking 


tered History of 


HE American Bar Association will hold a special 

meeting in London in 1924. The resolution ac- 

cepting the invitation of the Bar and the Law 
Society of England to hold a meeting there was pre- 
sented by President Davis with the authorization and 
approval of the Executive Committee and was unani- 
mously adopted at Minneapolis. That invitation, 
signed by the Attorney-General of England, the Solici- 
tor-General, the Chairman of the Bar Council and the 
President of the Law Society, had suggested that the 
annual meeting be held in the city of London. How- 
ever, after a very careful consideration and canvass 
of the opinion of the General Council and local coun- 
cils and other members of the Association, the special 
committee appointed to consider the matter reported 
to the Executive Committee that, while the opinion was 
overwhelmingly in favor of holding a meeting in Lon 
don, a majority of those consulted thought that the 
regular business meeting should be held in this coun- 
try and a special session on the other side. The Ex- 
ecutive Committee adopted this vi ind authorized 
a resolution to that effect. 

In pursuance of this plan the Executive Commit 
tee, at its last meeting held in Minneapolis, after the 
adjournment of the Association, appointed a com 
mittee to consider and recommend all needed arrange- 
ments in connection with the London meeting and to 
make a report at the mid-winter meeting of the Execu- 
tive Committee. This will be held at the New Wil 
lard Hotel, Washington, D. C., on January 8, 1924, 
and the committee will then fix the place for the next 
annual business meeting, which is immediately to pre- 
cede the trip to London. It is stated that invitations 
have already been received to hold this annual meeting 
in New York or Atlantic City. While the date has not 
been definitely fixed, it is probable it will be held at 
some point on the Atlantic seaboard early in July, so 
that members may leave about July 10 on a special 
ship to be chartered for the London voyage. This 
meeting on the Atlantic seaboard will of course be the 
full, regular business meeting of the Association and 
all its Sections, with a carefully prepared and inter 
esting program. 

The plan of holding a meeting in London seems 
to have originated with a suggestion made by leading 
members of the British bar something over a yeat 
ago. At San Francisco Chief Justice Taft stated to 
the Association that he had been in attendance at the 
so-called “Grand Night” at Gray’s Inn in London, at 
which the Lord Chancellor, Mr. Justice Darling, Sir 
John Simon and a number of others were present 
The question of such a meeting had been there dis- 
cussed and all were strongly in favor of it. This 
statement was made after reading to the Association 
a letter from Sir Ernest M. Pollock, at that time the 
Attorney-General of England, who said that he was 
writing at the suggestion of Lord Cave to ascertain 
whether he might send a formal invitation to the 
American Bar Association to hold their annual meeting 
in 1924 in London. Sir Ernest added that it would be 
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pores 





honor and pleasure to the bar of | 
Later on, in February of t 


ial invitation was extends 


a greal 


this could be arranged 





present year, the fo 



















was followed by the correspondence on the subje 
between President Davis and Attorney-General Hogs 
which was printed in the April, 1923, issue of tl 
Journal 
In the meantime, the Executive Committ 
mid-winter meeting at Hot Springs in Januar 192 
had appointed a special committee, with Pr d 
Davis as Chairman, to investigate the feasibility 
advisability of accepting the invitation. That cor 
mittee at once set to work to determine sent ent 
the subject by not only requesting comments f1 
members but also by sending the following circul: 
etter 
Ma 
the Vice Pre nts and Members of t ( 
Local Councils 
As you may have learned at the tim . 2 oe 
was made something like a year ago that t 
Bar Association consider holding one of its a il m 
ings, perhaps in the year 1924, in the « 
his suggestion took the form of a letter from § Ert 
Pollock, who was then in office as the Attor G ra 
intimating that an invitation woul t g 
there was any reason to suppose that 
able 4 formal invitation has now be i 
of which is appended, together with a « 
dent’s repl [hese letters will also be { 
ssue of our Journal 
here is much about such a visit that w 1 be at 
active to American lawyers. The ripe atmosphere of thi 
Inns of Court, the opportunity to get in t with the 
ancient traditions of the professi to mal 
the personal acquaintance of our : d 
make such a visit at any time we 
part of American lawyers. Of co ere 
consideration of the beneficial effect of 
of these courtesies on internatioal affair 
between Great Britain and America 
On the other hand, there are practica 
which cannot be ignored which require t 
should be ca ll canvassed before a 
he had 
The members of the present Executive ( 
course, realize that the ultimate decisi 
their successors to be selected in August 
apolis meeting. It has seemed to them, how that tl 
might be of some assistance in making pr I ves 
tigations to be laid before their successors t 
pedite their action in the premises 
view, the Executive Committee at its last 1 ting dire 
the appointment of a Committee of f t xpi 
situation, to ascertain as far as possibl 
the membership on the subject and lay bs t s 
cessors the results of their exploratior I ( mitt 
is composed of Messrs. John W. Dav Fred 
Wadhams, W. Thomas Kemp, William E. Br 
Thomas W. Shelton 
[wo suggestions have been mad it matt 
that the invitation should be accepted as 5g 
annual meeting of the American Bar Ass t ‘ 
in London; (2) that the regular meeting ] 
at some point on the Atlantic coast for the des 
business, followed immediately by a spe 
held in London with a program of t 
ire English-speaking bar would 





» has ascertain¢ 
sible to charter entire one of the 


the United States lines, the Cunard 
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between other prominent members of the Association. The tabu- 
and we lation of these replies shows that we have received 68 


untile Marine IF 


1 sect nd cal Bi 























ecure for rate replies favoring the holding of a meeting in London, and 
8.00 to $264.00 per | g robs there should seven replies opposing it. 
gradation it rg rder to compensate for It will be observed from the circular letter and the 
ce in physical t between various state- replies thereto that a majority of those favoring a London 
Each member w I wn arri ment for meeting are of the opinion that the regular business meet- 
1 vi é London adjourn the ing of the American Bar Association and of its sections 
July and the L f the Crown and the for the year 1924 should be held at some convenient point 
g members of the 1 n enter upon their vaca- on or near the Atlantic seaboard (such as Atlantic City, 
n the first of Aug We are advised, therefore, Philadelphia or New York), immediately prior to the sail- 
accept the invitation t ve should leave New York ing of the ship which can be chartered if the committee 
iter than the week bes ng July 13th so desires, to take our entire party abroad. For this pur- 
on dite toe al mittee to write in their be- pose the special committee has interviewed the leading 
> the Vice-President members of the General steamship lines and is prepared to submit details if de- 
Local Councils of « State and request them to sired. 
matter consider and advise the Committee It is contemplated that the return trip should be ar- 
recommend: if ey should make on the ranged so that the members will have a selection of three 
t to the incoming | Committee. They would or four steamships sailing at weekly intervals, but if this 
lad to have you expr not only vour own senti- plan is not pursued, the members can make their own 
but ascertain and 1 whet u find to be the reservations for the return trip when and as they please. 
iiling opinion in y t n the subject. More Respectfully submitted. 
fically, will you a Dated Minneapolis, Minn. 
Whether you f f nciple the holding of the Aug. 28, 1923. 
ting ondor : . 
W “tw fe es i da i ita a That report was submitted to and duly con- 
cnilien Gandhi 9 sen al as eee ines aie sidered by the Executive Committee. It thereupon 
h of business on t f the water to be fol- authorized President Davis to submit to the full meet- 
1 by a special meeting ndon: The advantage of ing of the Association the following resolution, which 
a preliminary meeting in the fact that those was unanimously approved. 
members \ re to attend the usual annual ; 
ng will not be p1 1 from doing so if they find Resolved: (1) That the members of the American 
lves unable, for a to attend the meeting Bar Association greatly appreciate the action of their 
London English brethren in extending to the Association so cordial 
Whether , f would be disposed to attend an invitation to meet in London in 1924. They cordially 
a meeting in Lond rring, of course, unforeseen reciprocate the fraternal sentiment evidenced by this invi- 
stances: and tation, and they direct the President of the Association 
, a ee to convey to the Attorney General, the Solicitor General, 
4. What attendar expected from mem- elt Bee : ~ . “ et 
ip in your Stat , meeting in Londen should the Chairman of the Bar Council and the President of 
‘ded =aom the Law Society their grateful acknowledgment of this 
Will you be good ter having considered the ase ; es hes. 
ae tp Goemelenl Secretary Kemp, who will 2) That while in the opinion of the Association it 
Mie the various law Chom fetare tha Camis is oat practicable or expedient to hold the regular meet- 


ing of 1924 for the dispatch of business beyond the terri- 
ii torial confines of the United States, the Association, nev- 
Y I IN W. DAVIS ertheless, approves of the holding of a special meeting in 

, London, in accordance with the invitation received, fol- 


President. : : 
: lowing the regular annual meeting. 








he replies were carefully tabulated and formed (3) That the Executive Committee be authorized 
basis of the following report which was presented and instructed to take appropriate action in accordance 
the spec ial committee to the Executive Committee with this resolution. 
the Association at Minneapolis a 
the Executis mmit t! Annual Meeting Furnishes Object Lesson 
oe * : ee - ienediiien naiiiiaieilh: ti ti “It is an object lesson in the regard in which 
Gente the Sencthili oting the invitation to hold a lawyer holds his professional obligation that these 
ting of the Amer Bar Association in London in men will leave their practice every year and journey 
! : — full re rt er across the continent, if need be, to participate in the 
nesliinemt ciel dinates ai acini taal Sete aed discussion of matters that closely affect the welfare 
omen Ai reto is a form of the cire and the liberties of the people. The administration 
r letter dated M sent to them. We append to of justice is the most important factor in the liber- 
— wath mel orem — - ties of a republic; next to that is a proper regard 
oie Sie Gallon nie ae on pr tog for the duties and obligations of citizenship, and 
tal number of t mailed to Vice-Presi- next to that is the promotion of uniformity in law 
dents and memb General and Local Coun- ion and decision throughout the country. 
Bone! ‘eta : iin an “Where lawyers gather together the promotion 
London 53 of American ideals and the enactment and enforce- 
nber in favor of annual meeting on At ment of just laws are bound to be the leading topic 
— —_—— . vist thelial of discussion; and when those subjects are kept 
Jumber opposed t ny meeting in London 19 ever before the people and ever the effort is to im- 
imber who failed t er 46 prove and develop and foster a desire for better 
301 


things in justice and citizenship no force can de- 
velop strong enough to rob the people of the 


oe 5. ee ae liberties that were so dearly won by their fore- 
don ~ +200 . e . . 

al number oppos y meeting in London.. 19 fathers. And whenever a force raises itself to at- 
It appears from t regoing statement that 236 out tack those rights the first to challenge it will be 
a owe wees ; the American Bar Association.”—The Recorder, 
Your comr c ated with former : = , 

esidents. sta tees and a few San Francisco. 
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THE MINNEAPOLIS MEETING 
The message which the Association at 


the Minneapolis meeting instructed to be 
sent to Judge Simeon E. Baldwin, one of 
the earlier presidents, was more significant 
than a mere act of courtesy and apprecia 
tion. It was a symbolical expression of the 
great debt which the Association owes the 
devoted spirits whose labors in former 
years laid so iniy the foundations of its 
usefulness and influence. Nothing could 
have been more appropriate than such a rec 
ognition at sucha time. For the great meet- 
ing at Minneapolis—great in size, enthusi 
asm, purpose and outlook—was largely the 
lengthened shadow of those earlier efforts. 
The work of the men who made the Asso 
ciation and started it upon the path of in 
creasing usefulness was thoroughly done 
and needs no further time for just appraisal. 

If the past is secure, the prospects for 
the future are assuredly encouraging. Each 
successive meeting furnishes its “sursum 
corda” to the met the Association, 
and that at Minneapolis was particularly 
full of inspiration. It revealed 
along the entire line of the Association’s 
movement in behalf of the profession and 
for the service of the nation. It challenged 
the mind by its prospect of the great things 
undertaken and as yet unfinished, as well as 
stimulated by its record of substantial 
things already achieved. There, as nowhere 
else, could one feel the ntial unity of a 
profession so large in numbers and devoted 
to so many specializations of legal service. 
There also, better than anywhere else, could 
one sense the growing power of a great or- 
ganization, forged day by day and 
year by year by its increasing membership 

In an issue devoted so largely to an ac- 
count of the Minneapolis meeting it would 
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be useless to attempt to dwell on details 


the editorial page. Here it merely remai 


to add that President Davis’ administ1 
tion covered one of the most fruitful yea 
in the Association’s history; and to h 
Davis himself must be given full credit f 


his important part in the success of t 
year, and of the year’s most conspicu 
event, the Minneapolis meeting. The sy1 


bol of authority now passes to the new pr« 
ident, Hon. R. E. L. Saner, of Dallas, Texa 
his hands its prestige will suffer 
Long experience in the work 
rganization enables him 
and in no narrow provinci: 
problems of the Associati 
will be dealt wit 


1 
} 


diminution. 

this national 
think nationally 
fashion, and the 


during the coming year 


from that viewpoint. 
GUARDING THE GATES 
The Association at Minneapolis to 


another significant step to safeguard tl 
thical standards of the legal profession. It 
adopted a _ resolution presented by the 
Conference of Bar Association Delegates 
embodying a plan for a more thorough ex 
amination into the character and moral qua 
ifications of applicants for admission to th« 
Bar. In other words, it attacked the prob 
lem of maintaining correct standards at the 
-where it must be attacked if 
undue, perhaps an impossible, 
to be put on devices for dealing 
full-fledged members of the 
Of this plan, as of all the « 
adopted by the Association, it may be 
that it was not evolved from 
a priori principles. Its main features, as 
pointed out by Chairman Boston of the Con 
ference, are grounded upon experience. The 
plan has been found to yield satisfactory re 
sults in New York, and there is re: 
believe that it will yield satisfactory 


source 
strain is not 
with th 
profession 

ther plans 
said 


any merel) 


ison tlé 
results 


in any jurisdiction that adopts it. It is, afte: 
all, merely common sense applied to a ver) 
practical problem. The difficulty heret: 

fore has been not so much in the problem it 


i 
self, as in the fact that no well-directed 
fort has been made to solve it 

The details are set forth in the 
ings of the Minneapolis meeting on 
page of this issue. It is enough 
that they provide for going about 
finding out whether the applicant 
has the proper moral qualifications in a ver) 
natural and business-like way. At the tim: 
of registering as a student of law the ap 


proceed 
another 
here 
the bus! 


to Sa\ 


ness of 


plicant must file a sworn statement in writ 
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gviving full information about himself, 
ige, birth, education, previous voca- 
etc. Every ( ri having judisdiction 
admission to practice is to appoint a 
ittee on chat ter and fitness which 
investigate the moral qualifications of 
prospective nd the details with 
spect to the course to be pursued by this 
nmittee are a sufficient indication that 
work is to be ne in perfunctory 
nel 
The plan for guarding the gates of the 
fession, approved at Minneapolis, is of 
irse simply re mended to the author 
s of the re spective states. rhe Associa- 
has no author to go beyond this. Its 
ption by those t hom it is recommended 
s naturally a question of time, and it may 
quite a while before all of the states ap- 
the suggestio1 But when once they 
re awake, as ultimately all of a must 
be, to the fact that the administration of 
Justice itself is vitally involved in re ques 
n, they will certainly proceed to take some 
ction along the es proposed. The ethic 
lly unassimilated lawyer is as dangerous 
» the nation as the politically unassimilated 
citizen. — the remedy in the one case as 
in the other is that guarding the gate and 
thus redeel ing the problem beyond that point 
o one that can | ficiently dealt with. 


THE PERMANENT COURT OF INTER- 
NATIONAI ; 

In going « of the ad- 
herence of the United States to the Perma- 
nent Court of International Justice, on the 
terms set fortl Harding in his 


record in tay 


President 


inessage of February 24, 1923, the American 
Bar Associatiot is not expressing an opin- 
ion on a simple question of the day. It was 
nerely doing its part to secure the reaffr- 
mation of a distinctively American policy of 
long standing lf there were anywhere 
within the real f statesmanship such a 
compelling doctrine as that of stare decisis, 
all discussion the question would assur- 
edly long ago been foreclosed at Washing- 
ton as well as elsewhere in this country. 
For if there is anything on which our gov- 


ernment has | continuously on record as 


favoring, it is the principles underlying this 
court. 

The Committee on International Law 
of the Association of the Bar of the City of 
New aso of which Elihu Root was chair- 

nan, pointed some months ago that ad- 


real to the Court would be merely the 


‘ident McKinley. 


wn 
NS 
NS 


continuation and fulfillment of American 
policy. In its opinion, the Court in every 
material respect conforms to the project 
urged upon the second Hague Conference in 
1907 by the American delegation, under the 
express instructions of the American gov- 
ernment, and powerfully maintained by 
Joseph H. Choate as head of the delegation. 
Not only that, but such a permanent court 
was proposed by the United States to the 
first Hague Conference in 1899, under in 
structions to the American delegation by 

Secretary Hay in the administration of Pres 

But the genesis of the policy, 
as the committee pointed out, goes back much 
further than that—even to the earliest days of 
the republic. 

At the time the Association took its 
action on this subject at San Francisco, there 
had been no definite official suggestion of 
the conditions on which this government 
was prepared to adhere to the Court. Under 
those circumstances the Association, at the 
suggestion of Chief Justice Taft, instructed 
its Committee on International Law to re- 
port suggestions as to the terms on which 
the United States might become a party. 
Before the Committee prepared its report 
for the Minneapolis meeting, however, the 
Executive Department had formulated its 
proposals, and the Committee did not there- 
fore feel itself called on to carry out its in- 
structions. The Association thereupon 
adopted the suggestions of the Secretary of 
State Hughes and of President Harding as 
furnishing the best program for early and 
definite action. 

The reservations in question provide in 
substance that such adhesion shall not in- 
volve any legal relation to the League of 
Nations or the assumption of any obliga- 
tions by the United States under that 
League; that the United States shall be per- 
mitted to participate through its representa- 
tives and on an equality with the other states 
which are members of the council and as- 
sembly of the League of Nations, in the elec- 
tion of judges, deputy judges, and the filling 
of vacancies; that the statute for the Per- 
manent Court of International Justice shall 
not be amended without the consent of the 
United States; and that the United States 
will pay a fair share of the expenses of the 
Court as determined and appropriated from 
time to time by Congress. None of these 
derogates in the least from the fullness of 
American participation in this great experi 
ment in the administration of international 
justice. 








































DEVELOPMENT OF THE BRITISH CONSTITUTION 
IN THE LAST FIFTY YEARS 





Fundamental Difference Between a Controlled and an Uncontrolled Constitution—Political Re 
adjustments and Constitutional Changes in Great Britain During Period Under Con 
sideration—Position of the House of Lords—Association of Great Dominions on 
Equal Terms with the British Foreign Office* 


By THE R1iGHT HONORABLE THE EARL OF BIRKENHEAD 


Former Lord Chancellor of Great Britain 


R. PRESIDENT, Ladies and Gentlemen: I revelation had forwarned them of the incredible de- 

cannot but think it unfortunate that an audi- velopment in the values of world importance which 

ence so magnificent should be wasted upon awaited your nation they would still have formulated 
an entirely technical subject. My only excuse must your primary constitutional document in the same 
be that after all when you came here you all knew, terms I cannot tell. I suspect that while they might 
both the men and the women among you, that you have reasoned with such knowledge that the prospect 
were coming to a discussion of lawyers and what savoured of megalomania they would still have pu 
therefore falls upon your head you have invited’ the same policy. They would perhaps have 
by your mere presence here this evening. 





We do not ask to see the distant 























Even the scholarly address of my distinguished One step enough for us 
colleague who preceded me did not altogether es- ' iat 
cape contact with technical matters and I fear that And herein they would have been right Ahey were 
on some points at least the few observations I am ‘Strong men with clear views. They were the pilot 
about to address to you will incur the same censure. Of an immediate and obscure voyage. Their evident 
I shall, if you will allow me, make in the first place and immediate responsibilities were contemporary 
some general observations upon the subject which These observations are not intended 1 suggest 
I have proposed, and then I shall attempt, after ] that the genius of the framers of the American const 
have done so, to make some more particular applica tution has not been justified by the years that have 
tion of these general topics in relation alike to the supcrvened. They are intended rather to make it plain, 
constitution of your country and ours. without establishing comparative valuations, how pt 
It would have appeared to me a little egotistical foundiy their conceptions differed from the British 
that I should use your invitation to address the Ameri- conception of constitutional evolution. I suspect 
can Bar Association by a disquisition upon the Brit out finding leisure to discuss the matter here, that the 
ish Constitution and its development in half a century explanation is to be found in the contemporary political 
3ut I was assured by a very distinguished American atmosphere. 
legal authority that the subject would neither be dis But the difference between the two con 
agreeable nor unattractive to American lawyers. And profound. It may ultimately prove to be ence 
it was pointed out to me that if the matter were ex altogether creditable to the genius of your forbears 
amined from a converse angle, the writings of the late Ibe last verdict upon this issue will not be pronounced 
Lord Bryce upon the Constitution of the United States until your mdustrial and social questions, in which 
of America had never failed to excite the interest and am daring enough to include your negro problem, have 
the admiration of British lawyers, and equally I may reached a longer and more sophisticated test. It 
add that the recent lectures upon your Supreme Court tay, for instance, well be that two centuries more must 
delivered at Gray’s Inn by Mr. Beck in London excited pass before any man can be sure of the future align 
a wide degree of professional interest ment of the future strength of the Labour Party 
And perhaps the subject matter of these few ob \merica. Your problems at this moment are 1 I 
servations may be defended upon a broader ground parable to ours, simply because the inf 
No service is rendered to Anglo-American relations population has proceeded from channels so cosmopolli 
by exaggerating the debt which you owe either to our (tan Discordant languages and divergent traditions d 
Constitution or to our Jurisprudence But nevertheless uot lend themselves for generations to a homogeneou 
that debt is very great. In constitutional matters the socialist creed, perhaps they will not C » for two 
peculiar genius of American statesmen has produced hundred years. The forces, which as inevitably 
a complex system in which much to an Englishman your country as in any other must one day be 
seems wholly admirable and much, if he be permitted lenged, will not readily, easily or qui effect the 
the criticism, of more disputable valu But one thing cohesion by which an older European vilization 1s 
at least is certain. The framers of the American con- today confronted But one day that issue will be 
stitution produced something which was original and sharply challenged. And then and not until then will 
which purchased certain acknowledged advantages at it be fully realized how far the bart hich the 
the cost of certain hardly disputable disadvantages framers of your constitution imposed upon the com- 
But your forbears chose their own course. They were plete freedom of your legislative assemblies have been 
strong men, seeing as far as most men of their day justified by the longer prevision. Upon the negro 
and generation could see. Whether if some divine problem, upon the labour problem and their contingent 
anxieties, it would ill become one who is not an Amer- 
*Address delivered at the Forty-sixth Annual Meeting of the : ; 
\ t in Bar A t t M Aueust 29 2 an tO make a rasn intrusion But il nest analyst 
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issing reference must 


1estion cannot be perma- 
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matel ntrolled by 
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ntal difference between 


Your constitution is « 


Ss whic can be pro 


Court. In this sense 
executive Your 

ent It falls to be 

rt with the same sense 
any ordinary con 


breakwater of enor- 
red and revolutionary 
s behind revolutionary 
ie break- 
r the future to de 
fully and abso 
resent its strength has 
Your President is one 
reat admiration; and 


is masterly address today 


But surely one refine- 
said that the Supreme 


stracto to construe youl! 


ument ; but only in rela- 
an individual litigation 
a very serious deroga 
wed by an individual 
lav constitutional or 
reme Court decides this 
the decision is against the 
ped rt its at 

rongly, we have 

sis to yours. The genius 
aga ehtly or wrong 
lightest degree the con 
venerations (And thus 


law in Great Britain is 


vhich you have a consti 


] 


1 can be altered by any 


y challenge the constitu 


iment The late Pro 
two forms of constitu 
t] lexible. On the 
led and the other 


ous whatever 


he whole premature to 


he gravest political 
n has aftorded 
ror uncon 





ctly educated democracy 
e have chosen to take 
have, on the whole, 

t uninstructive to ob- 


ken place in the consti 


fifty or sixty years which 
ijustments so immense and 


was the mother 
irliamentary insti- 


1 democracy. The men- 
the great Reform Act 
s of a graver day, like 
nth century continental 


warfare. There was neither reality nor vitality in the 
results. The formidable controversy which arose on 
the famous Reform Bill, which nearly brought down 
ihe House of Lords and might quite easily have in- 
volved the monarchy, increased the electorate, but only 
by a despicable percentage which would not in any de 
gree that mattered deflect the center of political gravity. 
[he increase of voters proposed was hardly more than 
that of three to five per cent. Wellington, Gladstone, 
Disraeli, all played their parts in a controversy which 
was largely unreal because the changes proposed, and so 
bitterly disputed, were really so unimportant. The gen- 
ius of Disraeli, contemptuous of the taunt (not unjustly 
made against him) of inconsistency, made the first real 
change. And thereafter progressively the advance has 
proceeded. And in the furnace of the Great War Great 
Britain took the immense responsibility of handing over 
to the masses of her population the control of her des- 
tinies, though her legislators well knew that no written 
constitution and no law court could fetter or clog 
the completeness of that which was given. For the 
greatest development, therefore, in the British con- 
stitution in the last sixty years is that which has handed 
over absolutely without reserve the control of the Gov- 
ernment of Great Britain to the population. 

This charter so given will never, it may con- 
fidently be predicted, be withdrawn by law. If we 
give a rein to curious and improbable speculation we 
may wonder whether the powers so given, if insanely 
exercised, will be corrected by a movement so aston- 
ishing as the Fascisti movement in Italy. Short of 
this nothing could or would correct the uncontrolled 
power which now lies at the disposal of the pencil of 
the British electorate. First then of all the great de- 
velopments to be noted in the last sixty years is that 
which has swept aside the last vestige of real terri- 
torial influence over British politics and has left the 
whole of an ancient and glorious constitution in the 
melting pot to be moulded by unknown and incalculable 
forces. I shall be unwilling to be supposed an over 
anxious critic of these revolutions, formidable as they 
are. For I profoundly believe in the common sense 
and in the fundamental sanity of the Anglo-Saxon 
race. If one did not so believe one could only despair. 
lhe numbers of those who have hardly anything of that 
which seriously counts is so much greater than the 
number of those who have, that if a crude campaign 
of class hatred had any prospect of real success in 
Great Britain, the ruin of Great Britain would be 
certain. But while I acknowledge many causes for 
grave anxiety I am none the less of opinion that the 
fundamental sobriety and poise of the British people, 
even with full allowance for an untested electorate, 
will attain to a just perspective and pronounce honest 
decisions. And yet this question cannot be exhausted 
without examining another tendency very observable 
today in Great Britain which at first sight might ap 
pear to be rather concerned with politics or with Soci- 
ology than with constitutional development. But this 
impression would be superficial and even delusive. For 
nothing could more closely relate to the topic of con- 
stitutional development than the emergence of an im- 
mense political force whose claim one day to form a 
government can no longer be disputed; and whose ex- 
pressed views, if they so succeed, must profoundly and 
perhaps for all time, affect the workings of the British 
constitution. Twenty-five years ago when Parliament 
met, one solitary pioneer of the Socialist movement was 
returned to the House. This was Mr. Keir Hardie 
Though a rugged, he was, I think, a sincere man; this 
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at least is certain that he clear] cerned that the 
political future oO! labor lay in complete divergence 
from both the older partie He s in fact the 
founder of the Independent Lal party. rom this 
small beginning the movement Nas « nuously grown 
The following election brought | Ir. Hardie som 
twelve followers who dr mid a cheering mob into 
the palace yard, presaging those o had eyes to 
see the beginnings of a most formidable development. 
At the last general election ont hundred and fity 


members of this party 
that it now exceeds the agg 


regate 


erals led by Mr. Asquith and ot t 
Mr. Lloyd George as thell lead 
stances the official leader of the oj 
from the ranks of the Labor Fart} 
ni is OL ¢ 





in obedience to the conve 


were returned to the 


House so 
of the Lib 





e who recognize 

In these circum 
yposition was chosen 
ind it would follow 
ur Constitution that 


if the present government were defeated as the result 
of a Socialist attack in Parhame the king would send 
for Mr. Ramsey MacDonald to torm a government 


he probabilities 


It is not my purpose to discuss | 
of success which would attend the attempt of the 5o 
cialist Party to carry the constituericics in suthcient 
strength to make them the governors of Great Britain. 
| speak here as a lawyer among lawyers, quite dispas 
sionately, measuring probabilities | ely as 1 would 
measure them in order to base upo! conclusion de 
cision and action. And I am not on the whole ot 


opinion that an early succe 
in Great Britain. ‘Lhey at 
They are honeycombed by 

They do not agree upon many iu 


é 


3s await 
divided 

valries and 
ndamental principles 


he Socialist Party 
1mong themselves. 


jealousies. 


They cannot unite generally——te) an only unite in 
opposition. It would carry met far in my present 
purpose to examine the merits either of a capital lev) 
or of the socialization of the means oO} production, dis 
tribution and exchange It is sufficient for me to Say 
that in my judgment whether these proposals be good 
or whether they be bad on their merits, the immediate 
result of either will be so to deflate British credit 
through the world that the whole of that majest« 
edifice might easily crumble betore a yundation proven 
to be unsound. And in my opmuion that sanity and so 
briety of the British people in which | have already 
expressed my complete confidence W uld at the critical 
moment recoil from a risk tremendous [ am, 
myself, of opinion that a ! abor government would not, 
if it were afforded an opportun prove to be al 
together unconservativ it would be very nervous 
It would be very anxious to avo e obvious criticism 
that it was destroying th indat commerce and 
industry. The principal enemy 0! Labor success in 
is not, in n udgment, anything 


Great Britain today 1s not, 


which a Labor Government icceed in affecting, 
it is the apprehension in the mi of a majority ol 
the electors of that w! the do if they held 
the reins of powel relevance of this topic to 
general theme tonight lies in the certain effect upoM 
our constitution of 50 st s, if and when > 
cialism attains such succes In the first place th 


House of Lords would cease t be an efficient instru 
ment of government. Its r too long delayed, 
would become imperativ' An it reform would hie 
in the hands of men out sympathy with history, its 
traditions or its characte egin with no Labor 
minister would be, an 1e ¢ n the existing cit 
cumstances, become a 1 Y that House. The 
mere fact that there 1s a pt ssibility, which no cautious 
politician can altogether disregar that the Labor 
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party may at some period, not altogeth« 
returned to power, W uld appear to n il 
upon those who are in ofnce today tl 

effect such reformation 1n the constitution 
of Lords as would at least contnu it 
contributory branch oO! the Legislature 
gency which | have attempted to examilit 
next development historically 


Lhe | 





consideration 15 ¢ yncerned with the | 
House of Lords [he constitutional | 
body are, 11! serte the full compas 
retical scope, untenabi and even mediat 
wisely stewarded in a country so con 
could have been mad available LO! I 
For the English p | mind had no 
udice against the of Lords or ag 
tem, which so many \mericans find 
understand. If th had the English 
not have survived so long with a prestig 


declined 


shall show later, s. not 
of the retention < rt the powers of th 
was that those powers should not 


ir? 


| 
was not indeed on whole “pare 
ercise of its powe!l 


nessed to the chariot 
unpre 


t of a particulat 
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hould be conservati 
but was justly impatiet 
branch of 1 
And, th 


| olitical sense, 


tempt to make a ¢ 


ynstituent 


a mere tool of a single party 

mistake was made when that Hous 
many causes upon which the greatnes 
depended in the se of that which w 
the cant of the moment as the ret mle 
that was operative 1 that Budget was al 
to be trash. It | ven thrown 
approval upon the political dustheaj 

of Lords under bad advice, reass¢ rting 
which unquestionably survived theoret 
which no wise man should have 





nto sharp and fatal 


itself 


1 
thougn 


bre yught 
powe! ful 
opinion. 


fugitive wave 


No one can forsee the results. b 
certain that until the House of Lords 
and reformed Great Britain is the onl 
world which has at once an uncont 
and an ineffectivs Second Chambet 
Lords no doubt still retains a pow’ 
insure delay. And this power may Dt 
But it cannot be effective unless it 
tenure of powe! of the Government 
tive, and in relation t all finance the 
powerless I xtreme section 
Party never Ceast 1 to attac k the Coalit 
hecause it did not reform the H 
\squ tl had afhrmed and had broke 
nledge to make this reform col é 

produced proposals wh 


o the ultimate pr 


quate in relation t 

mitigated the constitut yal disab 
labour today The present ynse 
has done nothing, nor Cal I see al 
for conjecturing that it can 01 will 
critics of the British constitutio! 
titled to point out firstly—that we 
at the mercy of a momentar) gust 
opinion ; and secondly—that we hav 
ber equipped with the political and cot 
to resist such a gust Looked at al 
would appear to be hopeless It w 
anyone who had not studied the p 
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eopl it is not 
( i) ) te the meth 
h we i | ype to dis 
selve esent difficulty. It is, 
t leration of 
constitutional to indicate the dfhiculties 
our recent 11 developments have in 

e British cot 
ind now I 47 ther topi The British 
e must on t be pronounced to be the 
zing cong cOVE ¢ communities 
is ever s bric of a 
i € Ll i shi nable sub- 
spe cal writers whether that 
yuld sut r the tests of peace or the 
f war The t f peace over a long period 
ain to be 1 ut £ the rucible of war 
sritish Empire | merged on the whole as the 
amazing pheno! n in history And consist- 
with the hol pment of British constitu 
preced been put writing. All 
Premie Jomini ns assisted in and 
ide themse - the deliberations from 
ich the Treat f les emerged \ new Cabi- 
is forme ] t the Cabinet of the British 
It was meone that the constitu- 
of this new Cal ibinet not unlikely to play 
ecisive par Id’s hist for centuries, 
Id be re g. Mr. H the Prime 
té of A ( l f nd force dis- 
1 this view 1 t And so today 
nnens that the 1 nstitution of the British 
[ : s attest nstitutional 


{ 


ument. But it 1s 1 the less true that there will 
ver again be a for e orientation of British pol- 
l 


which | the assent of the Dominions 
1 it may, tl derate claimed that of 
| the change entury has brought to 
wlish constitutional life far tl st pregnant is 
it which has ass ted the great Dominions on equal 
rms with the Brit Foreign Office in everything 
ich determin ] I mest International 
1eES of the { — ; ; It} 

I have no leisure to trace in detail the minor as- 
cts of development rtant as many of them are, 
ich the constitut | historians of the last fifty 

‘s must record this superficial survey would 
ncomplet to it vn standards if 
lid not take the changes such as they 
ay be which fift have introduced in the posi- 
n and prestige t British Monarchy Queen 
ctoria wa rful woman. With limita 
ns she wa it woman But her concep- 
n of the monar 1 prerogative would today have 
en impossible H i-chamber crisis: her dismis- 
lof I 1} nakedly avowed pref 
nce for Mr. | er Mr. Gladstone would in 
s age have | er tolerable tolerated But 
to make this lt n is not to concede that the 
ver of the mot hy has really declined. On the 
ntrary the prest the monarchy and the influ 
ce of tl lent conscientious 
inds of King | have rather waxed than waned 
» great de tat t m onfidently be 
ca te ( liscussion with the 
ereign 1d he would not claim to 
leflect the cleat 1 strong Cabinet. But no 
net ' ld afford to disregard the 
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who has no interest in Party politics and whose experi- 


ence is reinforced by continuity and immutability. 
The historian, therefore, who appraises the develop- 
ment of the British constitution must, on the whole, rec- 
ognize that in a changing world the influence of the 
British monarchy has been preserved unchanged. The 
degree of the influence will no doubt vary with the 
personality of him or her wears the crown 
Queen Victoria had her special specialty and her spe- 
cial qualities. King Edward had his. King George, 
at the most difficult period of all, has accepted in his 
own person a kingly responsibility which has done 
as much to strengthen the British monarchy as any one 
of his predecessors since the constitution of England 
because a reality and not a theory. 

The future of the world is incalculable. The 
decision is premature whether you, and those who 
agree with you, have been right in trying to shackle 
the free will of a free people by judicial control: or 
whether we have been right in trusting the free will 
and a free people to work out their own salvation. I am 
not rash enough to attempt a premature prediction 
Future generations will provide their own solution. 
Youth will be served. All that we can hope to do 
as contemporary observers is to take note of the ele 
ments and warnings of danger, which alike to you and 
us suggest caution and invite discrimination. 

But I am bold enough to hope that, working as we 
must work constitutionally upon different lines, we may 
succeed in attaining a common goal to which all the 
great English speaking nations of the world will adhere 
and which ultimately, by your own admission, is 
founded upon the majestic principles of the Common 
Law of England. 

Ladies and gentlemen, I will only add this: 
You have listened to me in a very hot and crowded 
hall with incredible patience while I made these 
general observations to you upon the subject of a 
constitution which is not your own. The kind in- 
dulgence which you have shown me is eloquent 
alike of the civility which you extend to your 
guests and of your own interest in these great 
constitutional doctrines, whether the immediate illus- 
tration flows from your own or from a kindred na 
tion. While I have stated and illustrated the differ- 
ences, and they are grave and numerous, which 
exist between your constitution and ours, I know 
that if one carries the analysis away from that which 
is formal to that which is fundamental, there are 
many points of majestic identity. I note that in 
both constitutions there is. a, recognition of the 
primordial right to individual liberty. I note that 
in both constitutions there is denial to the executive 
of any of those powers which, under the name of 
droit administratif, remove all the servants of the 
executive in France from the control and the juris 
diction of the courts. And I seem to see one com 
mon thread running through the tangled constitu 
tional skein which each of us must unravel who is 
to understand the elements of the constitution of 
the other. I seem, I say, to see running through 
that tangled skein one common thread, and it is 
perhaps the thread at once the most vital and the 
most noble which may add distinction and value 
to any constitution: it is that before the law all 
men are equal. It is that the forensic contest be 
tween the Attorney General, who represents the 
Crown and the citizen who confronts the case of 
the Crown with a gesture at once simple and sub 
lime,—“I stand by myself a free man in a free 


who 














ntry,’—that that struggle is an equal one in 
sat Britain and it is an equal one with you. 

We had an illustration of that in our own coun 
try only a few weeks ago. The leaders, or the sup 
posed leaders, of the Irish Republi were using 
or were alleged to be using the hospitality of Eng 
land in order to conspire against the authorities and 
the government of the Irish Free State. Our legal 


tT 
f 


authorities, acting obediently to the wishes of the 
Irish Free State and acting beyond a doubt con 
formably alike with the political and the constitu 
tional interests of our people, handed over these 
persons to the Irish Free State in the belief that 


they were protected in so doing by some regula 
tions which had survived the war. These men had 
actually been handed over to another government 


which we could not control any more than we 
could control the government of the Dominion ol 
Canada, and the leader of them, a man who has 


been 


leader, before that 


sentenced to two years 
trial 
hands ot 


since, after open trial, 
penal servitude,—the 

undertaken and while he was still in the 
the Irish Free State government sued out a writ of 
habeas corpus in the British Courts; and those 
courts said to our government, “Your assumptio1 
of control over these men has | bring 
them back.” And they were brought x and the 
strong arm of the British law controlled the strong 
arm of the British executive 


was 


In the belief that it is the elements which co 
nect us and not the elements which divide us that 
are the strongest and the most permanent, I wel 


» you today ot 
world 


come the opportunity of speaking t 

behalf of the British lawyers And in a 
which has changed as our generation knows it, in 
a world which still has in front of us furthe1 
changes incalculable to the longest vision, | 

to a moral certainty that whatever 

may be, they will disturb neither in your country 
nor in mine the majestic fabric upon which yout 
jurisprudence and your constitution depend and 
upon which equally our and our co! 
stitution depend. And continue intact 
in substance, in spirit unimpaired, the civilizatior 
of the world can never perish tl 
of liberty die in our communitt 


desc1 


those changes 


jurisprudence 


hil } 
while they 


ough the spirit 


The Debt Owed Our Highest Courts 

“An outspoken impatience if not 
demnation, then, is well 
plation of efforts to 
trust in the courts, and the Feder 


severe 
justified in the contem 


faith and 


al Supreme Cou 


undermine popular 


in particular. The founders of the government 
placed the Supreme Court beyond the influence of 
its two co-ordinate branches. Under the Federal 


plan it is the burden-bearer, for it is the guardian 


of the Constitution of the United States, their 
treaties and their laws. Congress can enact and the 
Chief Executive may approve, but the act must 
square with the Constitution that the court must 


found in the 
made certain, permanent 
resting eternal prin 
ciple. The very structure of interstate relations is 
the evolution of judicial decisions and not 
statutes. It is the foundation of the reputation of 
John Marshall. And I make bold again to predict 
that the interpretations of a new interstate indus- 
trial era are going to prove the foundation of other 
judicial | 


read into it. The law, therefore, is 


decisions, and it is thereby 
and uniform—a fixture 


upon 


wise 


reputations | wintry 18 moving 


great 
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on behind its faithtul guardian, and it is moving 
in the middle of the road laid out fo 
founders. Times and the manner of doing 
may change, but principles live forever 

the secret of the strength of this R 

storm can it from its course, for there 
resolute I helm. Che Supreme ( 


pilot at the 
nurtured the nation in its infancy, train¢ 








+ + 


Sway 


youth and is n guiding it in the s ¢ 
narrow way, in its maturity. It has be 
nation a pillar of fire by night. It has g ( 


structive revolutionary doctrines int 


evolutions. The violence of anarchy and the 
suasiveness of the demagogue have 
selves into the constitutional mold. The oppr 


of concentrated power and the chicanet 


organization have ceased to trouble 

its simple word. It is the final arbit et 
man and his brother, the state and t 

citizen and the soldier, and even betwe Cong 
and the Chief Executive himself. V 

ure the debt of the country to its hig 

\nd, as has been said in another plac: 

n the people of this country a sublime 


highest tribunal and 


in most all of the 
makes of submission t 


the noblest 


tional characte! Chis faith is the cornerstone 
which rests the very existence of the R« 1¢ 
is as beautiful as filial bondage and st Fe! 
the duress of arms Believing these tl 

a more patriotic duty in the noble pr 

law than the profound obligation 

foster and make justifiable that faith 

of this country that is the very breatl ts lite 
Shelton, “Spirit of the Courts,” pp. 75 and 7¢ 


Patent Office Decisions 
One ot the important bureaus of t Depa 
ment of the Interior at Washington is the nit 
States Patent Office, which, l 
has to do wtih the registration of trad 
labels and prints. These matters are very clos¢ 
allied to 


2mMmoOng ther ft 
among . 


advertising and commerce [mporta 
litigation, involving the right to register trade mar 
ind the other advertising literature known as lal 
and prints, is being conducted all the 
Patent Office. When these matters cannot bs 
termined to the satisfaction of the parti y i 
ower tribunals of the Office, they may be broug 

1 appeal before the Commissioner 





one of the Assistant Commissioner 
these officials are final unless an appea taker 
the Court of Appeals of the District of Col 


1 


and consequently their rulings on 
them are of sufficient | 
Information as t 
eing furnished 
Bureau 


before importance to be 


gene ral 


these matters is 


interest 
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l , issued Dy the 


An Antidote for Political Poison 


“By making the Constitution familiar to the pe 
and by explaining how it guarantees equal opy 


furnish an antidote to the 


to all citizens, we 
which is being so subtly disseminate rgan 





I 1 


minorities. Each citizen should remember that hi 

a personal responsibility in this matter, and if t 
thought is kept in mind we may be sure that the first 
Constitution Week in the United States 


ry 
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SOME OPPORTUNITIES AND DUTIES OF LAWYERS 


blems of Present Period Will Not Dishearten But Rather Stimulate Bar—Necessity of Pro- 
Education of Candidates for Admission—Special Duty to En- 
Respect for Law and Stand Against Mob Spirit and Wave 


Conspiracies to Supplant Courts—Other Calls to Service* 


By Hon. .Pierci 


. the first place I t to greet Minnesota lawyers 
Chey are repre here by the President of 
he State | : \ 


stone 


the Supreme ( who presides at 





is session Ass tion with them in the practice 

law in Minnesota for more than thirty years leaves 

e under great obligations to them | have been 

ght and strengths ften chastened—in contests 

th them, and tl of many cases in which 

ive worked a es an dversaries will ever 

e pleasant As the irs pass, I seem to recall and 

ke to talk about t uses which resulted favorably 

my clients, oft f the others We best 
emember the thing e want to remember. 


sota, and especially the law- 





ers, are greatly honor y the meeting of the Amer- 
in Bar Associatio1 re, and they deem it a privilege 
be permitted to entertain its members and its guests. 
To them we with pride the State of Min- 
esota Its ] interest lhe portion of 
the State which lies east the Mississippi was a part 
f the Northwest rritory; the portion to the west 
f the river w f the Louisiana Purchase, and 
he northwest part the State, lying just east of the 
Red River of the North, was acquired from England 


1818. Spain nd England successively ex- 
rcised sovereignt territory now forming a part 


f this State 


The Northwe rdinance of 1787 originally ap 
plied to only that rtion of the State which lies east 
f the Mississippi, but, by various acts of Congress, 


a area now constitut 
The te f that great instrument are 


e entire 


it was made aj 


ing the State 

familiar It refle nceptions of government 
vhich prevailed a t the time of the adoption of the 
ederal Constitut t contains a bill of rights sub 
tantially like tl ind in the constitutions of older 
States, and wise « rtations to the people lor ex 


imple we find thi 


Religior n t nd knowledge being necessary 

g i 1¢ piness f mankind, 

cl ls n ti t educatio1 hall forever be 

ig¢ 
The first sett nt of importance, now Saint 
Paul, the capital of e State, about ten miles from 
here, is underst to be the geographical center of 
vorth Ameri have confidence in the prophe- 
ies frequently 1 that it is destined to become the 
enter of population, and we also think it is and will 
emain the cente zation 

The Territ Minnesota was organized seven- 
ty-four years ag was fortunate in the character 
f its citizens w id to do with its early history 
\lexander R f Pennsylvania, was the first ter- 
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ritorial governor. He was a man of mark and des- 
tined to be an outstanding figure and leader for more 
than fifty years. From the first he believed that the 
State was destined to have a great future. Shortly 
after his arrival he prepared a great seal for the use 
of the Territory, which illustrates the conditions found 
and his vision of the things to come. This design 
included Saint Anthony Falls, the source of power 
for the industry which has made Minnesota’s name 
as a producer of flour known everywhere; a farmer 
plowing, his gun and powderhorn leaning against a 
newly cut stump, forecasting the clearing of the land, 
production of lumber, and development of agriculture ; 
and an Indian mounted on a horse, lance in hand, sur- 
prised at the sight of the white man at the plow, fleeing 
in the direction of the setting sun, toward which his 
tribes were being pressed. 

In 1849, there was the first meeting of the Terri- 
torial Legislature, consisting of a Council and a House 
of Representatives. The Council had nine members, 
no two of whom were natives of the same State, and 
the House eighteen members, including natives of 
twelve States. The Governor’s address to the Legis- 
lature was notable. Among other things he said: 

“I would advise you . that your legislation 
should be such as will guard equally the rights of labor 
and the rights of property, without running into ultra- 
isms on either hand; as will recognize no social dis- 
tinctions except those which merit and knowledge, re- 
ligion and morals unavoidably create; as will suppress 
crime, encourage virtue; give free scope to enterprise 
and industry; as will promptly and without delay ad- 
minister and supply all the legitimate wants of the 
people—laws, in a word, in the proclamation of which 
will be kept steadily in view the truth that this Terri- 
tory is designed to be a great state, rivalling in popu- 
lation, wealth and energy her sisters of the Union, and 
that consequently all laws not merely local in their 
objects should be framed for the future as well as the 
present 

It seems to me that the suggestions he made to 
the pioneer legislators were very sensible. They con- 
stitute good advice for the lawmakers of today. 

The years immediately following the organization 
of the Territory witnessed great movements of people 
westwardly. The resources and climate of the Terri- 
tory combined to make it a suitable portion of the 
earth’s surface for the support of a large population. 
Settlers came rapidly ; the territorial period was brief. 
Less than eight years elapsed before Congress passed 
an act authorizing the establishment of a state govern 
ment and providing for admission into the Union. 

When the Constitutional Convention assembled in 
1857, times were much disturbed. There was a great 
financial depression. The people were without money 
and were compelled to resort to substitutes and barter. 
Political controversies were rife, here as everywhere 
National politics were at fever heat. The slavery ques 
tion was being agitated and pressing for solution 








There were rival Constitutional Conventions, one com 


posed of Democrats and the other of Republicans 
Each prepared a draft constitution satistactory to it 
self. All prevailing conditions would seem to be un 
favorable for the exercise of calm judgment Lawyers 
of sound views led bot! Substantially 
the same fundamental ideals of gové were re- 
flected in both instruments. The people of both parties 
were for early adm and before final 


adjournment of the conventions there was a confer 


On 
I 


conventions 
f rnment 


anx10us 
as 


ence which resulted in an agreement and one draft 
which was signed by members of both c ynventions 
and submitted to the people and adopted by an ovet 


whelming vote. 


Historians have been interested to study and com 


pare the draft constitutions made by these rival con 
ventions. The fact is they were based on substan- 
tially the same ideals. Neither party has any clear 
ground to claim that its draft was better than the 
other. The Republicans claim—and seem to be en 


credit for originating the excellent preamble 
ropriately be quoted here 
sentiments which 


titled to 

which perhaps may not tnapj 

for the purpose of illustrating the 
dominated the farmers: 

“We, the people of the state of Minnesota 

to God for our civil and religious libert and 


grateful 
desiring 


to perpetuate its blessings and secur same to oul 
selves and our posterit lo ordat establish this 
constitution.” 

The article making distribution of powers of gov 


ernment to three district departments originated with 
the Democrats. 


One historian says 


“Superficially, it (the Constitution) bears greater ré 
semblance to the Republican than to the Democrat 
proposals, but in fact the Democrat gained more than 
appeared upon the surface.” 

\nother says: 

“Both parties were ontent wit the outcome; the 
Democrats because of what they had preserved; the 
Republicans be ius tT ga d hot es t tuture idy in 
tages.” 

The leading newspaper of the time pronounced the 


Constitution a “State Rights National Democratic Con 
stitution” free from any “fanatical dogmas of the Black 
Republican party,” and it consigned that dangerous 
and wretched faction to the “d f obscurity 
Possibly it is worth mentioning that the Repub 
licans did not long remain in obscurity. The first Gov- 


‘ 


ens 


ernor of the State was a Democrat, General Henry 
Hastings Sibley, but forty years elapsed before another 
candidate supported by the Democratic party was 
elected. and forty-four years elapsed before a Demo 


crat was elected Governor 

It is a tribute to the 
ventions that the Constitution a 
the State to this day, amended 


lawvers who led those con 


wgreed upon has served 


in a number of par 


iculars. but not fundamentally changed From the 
first. Minnesota lawyers have had creditable part in 
Stat They have conducted a 


the upbuilding of the State 


number of cases of na and have con 


interest 





tributed to the right devel nt of the law It has 
been the purpose of our judges to give every man 
been subservient to the 


his rights, and they have not 
influence of the it or the sentiments 
In fields of public servi ota lawvers have fre 
quently been prominent ind sometimes foremost. We 


of todav are stimulated by the record of our predeces 


of the many 


ore 
~' 


sors. Present opportunities are quite as numerous and 
the work to be done as important as ever before 
Every period has had its problems Chose 


the present will not dishearten the bar, but will stimu 
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late it to right preparation and to its best 


help to 
numerous 
tion 


vers, 


position to those w ipt 
laws cannot be enforced; due enforcement 
rightfully constituted authority ; obliter 
tempts outside of the law to precrib 
impose discipline ; development of propé 
law; settlement of ternational questio1 
means and the elevation of st ndart 
to the Constitution. 

The trial of cases, the actual admin 
justice in the courts, is of highest concern 
is for lawyers exclusively But there a1 
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Ample education 


Association as essential, 


to the 


\ffairs are more complex than ever beto1 
industrial conditions are changed and cl 
blems involving 


developn ent of 


changes have come 


welfare, and 


more to help solve 


pace 
everyone | 


lawver, and is ent 


the right of the 
bar upon which to « 
lic affairs is a matter of higher concert 


Highly trained 
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ards and perfection of 
influence 
in 
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fulness 
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caliber to make 
purpose is not t 
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advance 
| education 
given the matte 
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aw 


lawyers are being called 
them Their training 
nade upon them 
as a right to study law and 
itled to protection in tl 
people to have a well-fitte 
‘all for service in 
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Reasonable 
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strictness 
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their life we 
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able requirements I adm 
have been suggested by this 
much that is desirable in tl 
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activities, state and nationa 
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lass are 
o-— hnne 
o onesty 
re accustomed to 
ul ar rejyu lice - 
ing unc 

said to 


as to 


In 
formerly 
it is i1m- 
intimate 

rm in 

More 
practitioner 
relation of 
ises must 
iterest and ex 
It is a great 
ity to observe 


xperience and 


efficiency, 
earness of 
ite does not 
In addition 
develop and 
ew are 
nent depends 


es 
id 
people \ 


rm 


re of + 
who it 


in all things 


guided by ideals worthy of their work, and with char- 
acter sturdy enough to weather all storms. 

It is well known that there is much agitation detri- 
mental to public welfare and good citizenship. Some 
of it is directed against the present order. It is not 
confined to the alien and ignorant. In some of our col 
leges and universities there is a good deal of false 
teaching in the field of politics and social sciences. 
Professors, spread discontent among the 
lhe things that are good and essential to pa- 
triotism are neglected and existing ills in political and 
economic conditions are magnified, and the Constitution 
is sometimes condemned as archaic, and by some of 
them it is believed that religion is a hindrance to social 
progress. who would tear down are much 
more diligent than those who support our form of 
government. 

Then, too, there is a purpose on the part of many 
to demonstrate that laws which are unpopular or 
unacceptable to groups, occupations or particular classes 
of business cannot be enforced. This is not confined 
to laws regulating intoxicating liquors, but extends to 
many others. Devices to violate the law and escape 
prescribed penalties, to keep within the letter and 
thwart the purpose, are not less numerous than for- 

Widespread purpose to evade liquor laws, tax 
anti-trust laws and many others is evident in 
many places. The dockets of the courts furnish con- 
vincing evidence of this. These things tend toward 
destruction of all law, and strike at the safety of 
society. It is interesting to observe how prompt the 
violators of law are themselves to invoke its protection 
and how quick to complain against failure to uphold 
the shield which safeguards their rights. Respect for 
law cannot be maintained where it is frequently dis- 
regarded. f 


sometimes, 


lent 
students. 


“hose 


merly 
laws, 


All the forces of society should be called 


to aid in the development of the proper respect for 
law. The failure of lawyers in this respect is a breach 


1f obligation to their profession. In this matter they 
have special duties, and inaction is fault. 

Too often people attempt to take the enforcement 
of law into their own hands. That sort of thing oc- 
curs in different ways and more frequently now than 
heretofore. 

No one defends or attempts to justify mob vio- 
lence which occasionally breaks forth in lynchings. 
Few attempt to excuse that sort of murder. Yet local 
passion usually makes it impossible to convict lynchers. 

The mob spirit is brought into play to overawe 
and dominate public officers, jurors and judges. In- 
stances are not wanting when trials are mere forms 
because of the weight of the sentiment of the com- 
munity in favor of conviction or acquittal. The as- 
saulting of women, race riots, labor troubles and other 
things which arouse passion often result in violence 
and bloodshed. When quiet has been restored and 
orderly processes attempted, the dominant element in 
the community seeks to convict or acquit those ac 
cused, regardless of the facts. The force of excited 
opinion, threats and intimidation in one form or an 
other are brought into play to control the result of 
trials. The overthrow of the just power of courts 
in the trizl of cases by these forms of lawlessness is 
if can be worse—than lynchings 

The spirit of lawlessness that threatens now is 
not confined to cz where horrible crime has been 
committed or to those growing out of race or other 
class troubles 

Some features of the situation recall the act of 
Congress of 1870 which denounced as crime conspira 


worse—if anythine 
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the exercise of 
United States 
persons in 


cies to injure or intimidate citizens in 
their rights secured by the 
and also denounced as crime the going of 
premises of others 


. al 
laws of the 


disguise on the highways or on the 
in order to prevent the free exercise of such rights 
The occasion of that statute was 


ondition of affairs 


existing in the South during the Reconstruction Period 
following the Civil W The « 1imed at was mob 
resistance to law and the attempt put views of 


class or faction above law. In a rt period of tim 
these crimes largely disappeared 
In recent there has come a wave of 
spiracies worse than those that called forth the 
ercise of the power of ¢ Conspirators assume 
to fix standards of conduct and limit rights of others, 
and in secret prescribe the punishment and determine 
the fate of those whom they choose to condemn Their 
domination of public affairs, | officers and courts 
by threats and intimidation amounts to a taking of the 
law and its proper enforcement out of the hands ot 
These things are an 
ry 


lawfully constituted authority 

archistic and threaten society. The sentiment of groups 
or organizations or classes indeed of the whole 
community may not be substituted for law. Neither 
good motives nor pious invocations not patriotic utter 
ances can change the character of or disinfect such 
performances. All who are inte lligent and just agre¢ 
in condemnation. Is this widespread evil a passing 
thing awakened by clamor following the War? Is it 
born of a lack of respect for law that has too long 
been allowed to go unheeded Is it a perversion of 
worthy activities put forth for the unification of effort 
in the recent crisis when enemies and their proj 


grandists sought to weaken the nation? No adequate 


years con 
ex 


ongress 


US 


reason or occasion for this widespread assault has been 
suggested. It must be met in an orderly way by the 
forces of law. These forces may be greatly strength- 


ened by the weight of intelligent public opinion The 
and their crimes 


conspirators should be identified, 
Lawyers hav 


should be punished according to law 
special obligations in respect of this 
Dignity of law and respect for authorit? are im 
paired by too many 1 regulations 
The proper government 


nactments and 


and leoitin ite scope of 


should be carefully regarded. It is hard to define 
and there are widely divergent views with reference 
to it. No attempt will be made here to support any 
particular view. That lawmaking may be overworked 
will be admitted b nv intellivent observer who does 


not believe that general welfare will be promoted 
transferring all tl of life from indi 
viduals to agencies of the is clear that the 
proper scope of government is not to be limited to 
preservation of ind health and providing for 
suitable opportunities for education and the like If 
the opposite extrem that government should assume 
our affairs, ha not been a lopted, the 
ind Nation undertaken 
tendency in that di 
action should not 
yf a mere policeman 


state It 


> | oa 
oraer! 


charge of al 
multitude of activiti f St 
in recent years indicate 

rection. It is true that the 1x 
be limited, as it were, to tha 
The proper field is much broade1 Laws for the pro 
tection of the weak inure to the benefit of all. Many 
are necessary to safeguard equality of opportunity and 
to protect individual The highest function of 
the State is to see to it that, while none shall be 
wronged, all sha freedom for 
pursuit of happiness ; Necessarily 


¢ sae sent _ . ‘ "OT ] 
government must é it many pr : 


rights 


ll measure of 
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people within its jurisdiction, and, as population 
complexity of conditions increase, must more a! d 
concern itself with the affairs of individuals. Th 
that in this country the governed are also the 
ought to give assurance against excesses 
self restraint has been sufficient. Dou 

fair opportunity for conference as to pl iple 
candidates, electors are able wisely to < ( 


It is easier to pass up 
wisdom of measuré 
the 


Occasionally—not 


representatives 
of men than upon the 
lly they will ch 
to make their 
rance and inexperience are put forward as qual 
whenever this | 





intelligent and experi 


oose 


1 
laws 


tions for high office, but 
uppears to be for the purpose of keey t 
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ersies. It brought about the International Conference 
ou the Limitation of Armaments and the discussion of 
the Pacific and Far East problems. The favorable in- 
fluence of the result is very great. These things and 
many others show that the United States is headed in 
the right direction—working for permanent peace and 
good will among nations. Our profession has had 
creditable part in all these things. Much remains to 


be done to compose the world. American lawyers 
representing our government, and in private capacity 
as well, are certain to do their part. Any proposed 


new step in the direction of finding additional means 
for the settlement of international disputes by peaceful 
means will enlist the interest of the American bar 
quite generally, and our statesmen having directly to 
do with such matters will highly value the opinion of 
the bar, and will be strengthened by its painstaking 
study and support 

The Committee on Citizenship of this Association 
finds that it is necessary “to re-establish the Constitu- 
tion of the United States and the principles and ideals 
of our government in the minds and hearts of the 
people.” Many things have contributed to lessen de- 
votion to country. Undoubtedly imperfect education in 
fundamentals on which moral qualities and sound char- 
acter depend has been one of the most potent causes 
of this evil. Toleration of efforts to discredit certain 
laws by showing that they cannot be enforced, lack 
of effective law enforcement, attempts by numerous 
organizations to usurp power and ignore authority, and 
many like things have engendered a dangerous lack 
of respect for law. The breaking down of governments 
in other countries and the destruction of confidence 
in the established order have impaired patriotic stand 
ards everywhere. 

The ideals of earlier days in the life of the Re 
public which saved and advanced the interests of coun- 
try must be restored. The sanctity of the home, the 
integrity of the family—the unit of society without 
which our civilization cannot endure—must be pre 
served. The rising generation must be taught to cher- 
ish and defend “the right of the individual to en- 
joy those privileges long recognized at common law 
as essential to the orderly pursuit of happiness by 
free men.” These things have been weakened by the 
indifference of those who really love them and threat 
ened by the discontented and the visionary 

The present calls lawyers of America to oppose 
all unfavorable forces that delay progress or endanger 
safety. Effective means will be found when earnest 
purpose is awakened. The resourcefulness of the bat 
may be relied upon. The qualities of American citizens 
are essentially sound, and when they are aroused and 
intelligently led, will move with irresistible force. 

In this connection the words of a great American 
churchman are appropriate. 

“The end of all worthy struggles is to establish 

rality as the basis of individual and national lite 

Co make righteousness prevail, to make justice 
reign, to spread beauty, gentleness, wisdom, and peace; 
to widen opportunity, to increase good will, to move in 
the light of higher thoughts and larger hopes, to en- 
courage science and art, to foster industry and thrift, 
education and culture, reverence and obedience, purity 
and love, honesty, sobriety, and the disinterested de- 
votion to the common good,—this is the patriot’s aim, 
this his ideal. And if even a minority, a remnant, 
work in this spirit and strive with this purpose, the 
star of the Republic, which rose to herald the dawn of 
1 new and better era, shall not throw its parting rays 
n the ruins of an empire stained with blood.” 














PROBLEMS OF PROFESSIONAL ETHICS 


S was to be expected, the report to the association 


at Minneapolis of the Justice as chairman 
of the committee which has formulated the pro- 
posed code of judicial ethic is a model Clear and 
comprehensive, it avoids all ance and unimpor 
tant detail. The readers of the JouRNAL who were not 
fortunate enough to hear it sh 1 surely search it out 


1 


in the minutes of the Minneapolis meeting when 


published. 

After mentioning that innumerable suggestions 
all of which were considered, had come to the com 
mittee touching the proposed draft, the Chief Justice 
observed that very many of them were to the effect that 
the rules of conduct announced or promulgated in the 
draft were such that no per it to be a judge would 
need to be admonished concerning such plain principles 
of judicial conduct. On the other hand, he said, many 
other suggestions were receive the effect that the 
draft was a “counsel of perfection,” and that it was 
not to be expected that anyone could live up to the 
standards therein set up. The inference seemed to be 
that to many lawyers the work of the committee ap- 
pears superfluous—as no aspirant for the bench need 
to be told of the principles enunciated; while to many 
others the draft seemed to be useless as being impra¢ 
ticable and out of the reach of ordinary judges 


One suggestion, however, the Chief Justice said 


struck the committee ; ing valuable With a 
twinkle in his eye he ; the fact that it is a 
well established principle that a party who is chiefly 
to be affected by a decision should surely be afforded 
an opportunity to be heard. This invoked a laughing 
assent from the members of the association in attend- 
ance. He then disclosed that the suggestion deemed 
of value and adopted by the committee was that the 
whole matter be postponed for further discussion 

“There is,” he continue we quote from mem 
ory), “a judicial section of this association, to which 
are admitted all the judges in the United States who 
desire to become members \s they are the parties 
chiefly affected by the proposed judicial code, the 
suggestion that the draft be submitted to that section 
(which meets before our ne innual meeting) and 
that the association shoul 11 ie benefit of their 
views before passing 1 the proposed code, is 
favorably regarded by ittee.”’ 

He then reported a recommendati y t 
mittee that further consi ition of the matter by the 


t 


he com 


association should be p yoned until its next annual 
meeting. This recommendation was adopted nem 
con. by the meetin 

Like other simple adjustmen 1 readjustments 
after they have been made, 1 very obviousness and 
simplicity of this action are striking 

In line with ou omments on canon 28 (in 
the first draft, ion 2 f the judicial code as 
reported and recommended by the committee, we 
devoutly trust that the judg¢ hemselves will think 
well to devote ym im nd attention to the 
scandals attendant upor al assessments im- 
posed on judi ial andid and to a practice 
which, even without attendant and extraneous scandals 
is in itself sufficiently menacing to the bench. Confe1 
ences with lawyers attenda it Minneapolis tend 
to indicate unmistakably that political assessments 
levied upon judges or candidates for the bench consti 
tute a deeply rooted and wide-spread evil In Louis 
iana it is said that a candidate for judge has himself 
organized and is at present operating a political 


machine assembled and used for the pury 
ing necessary funds and otherwise | 
candidacy of the judicial aspirant wl 
throttle The bare mention of this se 
judicial elections brings from lawyers a 
shoulders and the immediate questions 


1 
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going to do about it?” “how are they 
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YT 


elected or nominated if they do not ‘com«e 


To the judges in the judicial sect 
or to a committee which it is understood 
the question and report to the section 
three suggestions 
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will not care to hear from the bar, 
come to deliberate upon their verdict 
the code su rely its committee 
investigation of the proposed cod 
well call upon the bar to give such as 
give in freeing the judges from a cos 
system of which many of them are 
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Professional Esprit de Corps 


“In sessions such as the preset 
concentrate their efforts upon imp: 
legal conditions and, unconsciously, 
ing still further the already incomp 
corps which exists among the met 
fession. Sessions of this sort 
undoubtedly played a large part 
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legal profession what it is tod 
stage in history, the meetings of 
been merely meetings of members 
evolution of the law from a perfur 
livelihood to a spiritual thing, a livin; 
ideal to be served, has not been 
ten years. It has gt 
centuries 

“The spectacle of the law ye 
may not be externally dramatic 
dramatic to anyone possessed of 
nation or a fine sense of 
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Minneapolis 


To Eliminate the Lame Du 


Vhen a president goes 1n office 
the people believe in his policies and 
in effect le should take office 

as possible There is no good 
lame-duck administration in office 


months.” —Nevada State Journal 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


, + 


Requiring Preterential 


lreatment of Local Gas Consumers, Thus Restricting Inter 


te Flow of Commodity, Imposes Unconstitutional Regulation on Interstate Commerce— 


Occupation 


fax on Oil and Interstate Commerce Regulation—Central Bureau of Lin 


seed Oil Producers Illegal Under Sherman Act—Ohio Inspection Fee on 


constitution al—Income Tax—Equal Protection 


EpGAR BrRoNSON TOLMAN 


Interstate Commerce—Natural Gas. 

A statute requiring producers of natural gas to accord 
eference to local consumers, thus restricting an estab- 
ed interstate flow in that commodity, imposes an un- 
nstitutional regulation upon interstate commerce, 


present interesting 
rtant practical conse 
l cl er of the 
questions involved, 
in hled, this 
also to be 


was then 


id the State 

urisdiction 

th of West 

be enjoined forcing ; atute regu- 
distribut t al itural g: For 

irteen years West rginia had been the greatest 
r of this natu luct, d chiefly as a fuel 
domestic at ndustrial purpo Thirty 

] to be ex- 

the demand 

public service com- 
the consumer developed 

n Ol nnsylvania. In this they 

re aided by favorable 1 ion enacted by the West 
rginia legislature by 18 thi of the 
produced ied to con 
pipe lines 

\s the old 

ver, the de 
exceeded the 
ime to prefer 

But re ently the 
mpanies could not 
but were ina posi 
group of con- 
ushing the ual supply 
h West Virginia enacted 
statute in questior e firs ‘tion required every 
f ply to satisfy 


» line comp: cten 1 
needs of consume! ng th within the State 
second sectio1 owered a commission, after 
having gas in 
nsumers within 
» make up the 
» orders of its 
vided means of 


effect these 
extensive use 
itutions and by 


589 


millions of residents of the complaining States, and 
the serious injury which would result should the usual 
supply be cut off. A temporary injunction was 
granted, evidence was taken, and on June 11, 1923, 
the Court handed down its opinion (three Justices dis 
senting) which resulted in a decree declaring the Act 
invalid and restraining its enforcement. 

Mr. Justice Van Devanter delivered the opinion of 
the Court. After an extensive review of the facts he 
first held that the suits involved a justiciable contro- 
versy between States. He said: 

Each suit presents a direct issue between two 
states as to whether one may withdraw a natural prod 
uct, a common subject of commercial dealings trom 
an established current of commerce moving into the 
territory of the other. The complainant State asserts 
and the defendant state denies that such a withdrawal 
is an interference with interstate commerce forbid- 
den by the Constitution. This is essentially a judicial 
question. It concededly is so in suits between private 
parties, and of course its character is not different in a 
suit between states 

What is sought is not an abstract ruling on that 
question, but an injunction against such a withdrawal 
presently threatened and likely to be productive of 
great injury 

Each state uses large amounts of the gas in her 
several institutions and schools—the greater part in 
the discharge of duties which are relatively imperative 
A break or cessation in the supply will embarrass her 
greatly in the discharge of those duties and expose 
thousands of dependents and school children to seri 
ous discomfort, if not more. To substitute another 
form of fuel will involve very large public expendi- 
tures 

The private consumers in each state not only in 
clude most of the inhabitants of many urban commun- 
ities but constitute a substantial “portion of the state’s 
population. Their health, comfort and welfare are seri- 
ously jeopardized by the threatened withdrawal of the 
gas from the interstate stream. This is a matter of 
grave public concern in which the state, as the representa- 
tive of the public, has an interest apart from that of 
the individuals affected. It is not merely a remote or 
ethical interest but one which is immediate and recog 
nized by law 

It was contended that the suits were brought pre 
maturely, no order under the Act having been made 
The learned Justice said: 

But this does not prove that the suits were pre 
mature. Of course they were not so, if it otherwise 
appeared that the act certainly would operate as the 
complainant states apprehended it would. One does 
not have to await the consummation of threatened in- 
jury to obtain preventive relief. If the injury is cer 
tainly impending that is enough. 

He considered the provisions of the Act, and 
continued : 

And we think it equally clear from the allegations 
in the bills, now established by the evidence, that the 
situation when the suits were brought was such that 
the act directly and immediately would work a large 
curtailment of the volume of gas moving into the com- 
plainant states, indeed, the conclusion is unavoidable 
that with the increasing demand in West Virginia and 
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an end, and whether in the original packages or not, a 
state tax upon the oil as property or upon its sale in 
the state, if the state law levied the same tax on all oil 
or all sales of it, without regard to origin, would be 
neither a regulation nor a burden of the interstate com- 
merce of which this oil had been the subject. 

The opinion is devoted to a careful consideration 
of the many confusing decisions which had been ad- 
vanced as authorities on one side or the other of the 
disputed question. The appellant sought to apply by 
analogy the rule laid down in Brown v. Maryland, 12 
Wheaton 419, and many subsequent cases, that the im- 
munity from State taxation attaches to articles im- 
ported from abroad and extends to their sale in the 
original packages. The learned Chief Justice said: 

Cases subsequent to Brown v. Maryland show that 

the analogy between imports and articles in original 
packages in interstate commerce in respect of im- 
munity from taxation fails. The distinction is that the 
immunity attaches to the import itself before sale, 
while the immunity in case of an article because of its 
elation to interstate commerce depends on the ques- 
whether the tax chalienged regulates or burdens 
nterstate commerce 
There follows a review 


tion 


of the cases making this 
distinction. Chief of these was Woodruff v. Parham, 
8 Wall. 123, in which a uniform tax on sales of mer- 
chandise from other States in the original packages 
was sustained, and the reasoning in Brown v. Maryland 
declared to apply to imports only. After distinguish- 


ing certain authorities submitted by appellant, the 
learned Chief Justice said: 

Many of the sales by the appellants were made 
by them before the oil to fulfill the sales was sent to 
lexas. These were properly treated by the state au 
thorities as exempt from state taxation. They were 
in effect contracts for the sale and delivery of the oil 
across state lines. The soliciting of orders for such 


sales is equally exempt. Such transactions are inter- 
state commerce in its essence and any state tax upon it 
is a regulation of it and a burden upon it (citing cases). 

A state tax upon merchandise brought in from 
another state or upon its sales, whether in original 
packages or not, after it has reached its destination and 
is in a state of rest, is lawful only when the tax is 
not discriminating in its incidence against the merchan- 
because of its origin in another state. This dis- 

tinction is illustrated in the difference between those 
cases which uphold the validity of a tax upon ped- 
dlers engaged in selling merchandise from out of the 
state which they carry with them, (citing cases) on 
the one hand, and that of Welton v. Missouri, 91 U. 
S. 275 in which a peddler’s tax was held bad because it 
was levied only on goods from other states, on the 
other. 

He then considered certain recent cases in which 
language had been used which seemed to sustain the 
position taken by Sonneborn Brothers, showed how 
they might be distinguished on the facts, and said con- 
cerning them: 

The cases all involved the validity of statutes pro- 
vding for excessive inspection fees and the question 
of saving the statute as an excise law applicable to 
part of the sales of the oil was an incidental one. The 
facts upon which the line between taxable and non- 
taxable sales could be correctly drawn do not appear 
fully in any of the cases, or to have been discussed by 
counsel. This is what has led to a confusion as to the 
real distinctions and to observations in the opinions 
which unless much restricted in their application con- 
stitute a departure from theretofore established prin- 
ciples. 

In conclusion he quoted with approval the follow- 
ing excerpt from Woodruff v. Parham, describing the 
result were the interstate commerce clause to afford 
the same immunity to interstate shipments as to im- 
ports from abroad: 

“The merchant at Chicago who buys his goods in 
New York and sells at wholesale in the original pack- 
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Interstate Commerce—Co-nbinations in Restraint of 
Trade, Sherman Act 


A nation-wide agreement among producers of lin- 
seed oil whereby each is bound under penalty to inform 
the others through a central bureau of all the most 
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intimate details of its affairs is illegal under the Sher 


man Act. 
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UPREME CourT DECISIONS 


ordinary corporations, and public service corporations. 
It imposes a tax upon net income, and as to public 
service corporations required to keep accounts accord 
ing to the method fixed by the Interstate Commerce 
Commission, it makes these accounts the basis of dete 
mining net operating income. In computing net income 
the act authorizes the deduction from the net operating 
income of certain items, but not capital charges. Four 
railroads, carriers of interstate freight, brought suit to 
restrain the enforcement of the statute as unconsti- 
tutional. A decree of the District Court for the East- 
ern District of North Carolina dismissing the bills was 
Jon affirmed on appeal by the Supreme Court. 

anes. Mr. Justice Brandeis delivered the opinion of the 
Court. He said: 

Interstate Commerce—Inspection Laws Whether the statute is unconstitutional, because 
An inspection fee upon petroleum products which pro- it fails to include among the deductions from income 
allowed public service corporations the capital charges, 

‘luding other rentals pz air coal sath 
regards interstate shipments, an unconstitutional regula- ae other rentals paid, is the main question for 
aecis phi. 

: The learned Justice first considered the contention 
Wp Leu ning ps. +. that the act taxed gross income and hence burdened 

) 1 “~~ 
Rep. 418 interstate commerce. He made clear the difference 
In this case the urt affirmed a decree between the way in which the State computed the tax 

and that in which the railroads contended it should 
providing be computed. The State took the lines operating 
Che suit within the State as the entity to be taxed, and accord- 
ym other ingly taxed the gross receipts from operating that line, 
wer court and made no deduction of capital charges. The rail- 
ixty-three roads, on the other hand, regarded the company as a 
hat this person the entity to be taxed. Hence they included in 
Hence gross receipts North Carolina’s proportion of the non 
lause. operating income derived from the large holdings of 
opinion of the company, wherever situated. But they deducted 
the con- rental and other capital charges. In this way they 
quoted its showed a loss for the taxable year. The learned Jus- 
tice said: 
beyond The differences between the parties arise, in the main, 
qual not from difference in the method of determining what 
herefore is ne® income, but from difference as to what is the 
re also. subject of the tax. In other words, they differ as to 
urdens and the thing of which the net income is to be ascertained. 
and, as This will appear from an examination of the several 
he intra grounds on which the validity of the statute is assailed. 
First. The contention that the statute is obnox- 
ious to the commerce clause rests upon the argument 
arabl = Sonate ipments. and th: that the State’s definition of net income differs from 
re separable [rot ta nents, and that that adopted by the Interstate Commerce Commis- 
to the tormer t nues were | than the cost sion; that the state is without power to depart from 
the Commission’s definition so tar as concerns inter- 
= : state commerce; and that, since the statutory definition 
cp at, differs, the act is unconstitutional. A conclusive an- 
; ao swer to that argument is found in the fact that the state 
aeetecraboe adopts (without modification) the commission’s defin- 
coe ay ition for the net income of that which it taxes. For 
treating as the entity to be taxed, the railroad property 
operated by the company within the state, it appears 
that every item which the railroad claims the statute 
wrongly disallowed as a deduction is of such a char- 
acter, that it is either clearly a capital charge (as dis 
tinguished from an operating charge) or reasonably 
M : may be deemed such as a matter of accounting, The 
J vieyel question of law thus presented is not one which in- 
Cham volves enquiry into the intricacies of railroad account- 
ing. Under the commerce clause it is essential that a 
state tax shall not directly hurden interstate commerce 
=. and that it shall not discriminate against interstate 
Taxation—Interstate Commerce, State Income Tax commerce. With these essentials the North Carolina 
The North Carolina income tax statute, as applied to Act complies. It is not assessed on gross receipts, 
railroads, does not burden interstate commerce, is not un- In answer to the contention that the statute made 
an arbitrary classification in not allowing public service 
companies only to deduct rentals and certain other 
items, and so violated the equal protection clause, he 
said: 
42. That the differentiation results from the difference 
ina divides in the subject of the tax and, hence, is not arbitrary 
individuals, has been pointed out above. But, in any event, the dif- 
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would not render 
tional, The state might, with the equal 
protection clause, have only public service 
corporations to the income tax, or it might have laid 
upon them a higher income tax upon others; as it 
laid upon railroads a higher franchise tax than it did 
upon other corporations. 
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The remaining contentions wer: 
the following paragraph : 

The claim that the statute violates the state consti 
tution rests mainly on the c that the tax is not 
upon the net income. As shown above, the assumption 
is erroneous. Only the net income of the property 
operated as a utility is taxed. There is nothing in the 
constitution of the state which precludes taxing the net 
income of the property so operated, as distinguished 
from the net income ot the company. There is no in 
consistency between Sections 101 and 202 of the stat 


ntention 


ute. It would seem from the decisions of the Supreme 
Court of North Carolina that the uniformity clause 
applies to income taxation; but that court has repeat 


I 

edly held that the uniformity clause does not prevent 
reasonable classification. The contention that the uni- 
formity clause is violated because the permissible de 

ductions in the case of public service corporations are 
different from (and not so great those allowed in 
dividuals or other defendants is unfounded, for reasons 
stated above. So is the contention that the statute is 
retroactive and void, because it was not enacted until 
March, 1922, but lays a tax based upon the net income 
of the calendar year. 

The case was argued by Mr. Thomas W. Davis for 
the Atlantic Coast Line Railroad, by W. B. Rodman 
for the Norfolk Southern Railroad Company, by Mr 
S. R. Prince for the Southern Railway Company, and 
by Messrs. George H. Brown and William P. Bynum 
for the State authorities 


as) 


Equal Protection—Foreign Corporations 

A state statute requiring foreign corporations and not 
other persons to submit to adversary examination within 
the state without service of process denies them the equal 
protection of the laws. 

Kentucky Finance Corporation vy. Paramount Aut 
Exchange Corporation, Adv 5, Sup. Ct. Rep 
636. 

Sections 4096 and 4097 of the Wisconsin statutes 
provide that where a foreign corporation is party to a 
civil action the adverse party may require any of its 
officers or agents to submit to examination in any 
county of the State. Such attendance is to be com 
pelled without service of subpoena, and the court may 
punish a refusal to attend by giving judgment by de 
fault against the foreign corporation. As to residents 
of the State such attendance can be required only in 
the county of their residence, and non-resident indi 
viduals can be made to attend only upon service of 
subpoena. 

A Kentucky corporation, not doing business in 
Wisconsin, and with no representatives there, began 
a replevin suit in Milwaukee to recover an automobile 
wrongfully taken from Kentucky and delivered to de 
fendant. On defendant’s motion the court entered an 
order requiring the plaintiff’s secretary to appear on a 
certain date in Milwaukee with all papers relating to 
the transaction and submit to examination. Plaintiff 
refused to attend, and the court accordingly dismissed 
its cause of action with costs. From these two orders 
plaintiff appealed, contending that they and the statute 
violated the due process and equal protection clauses 
They were sustained by the Wisconsin Supreme Court, 
but on writ of error the judgment was reversed by the 
Supreme Court of the United States. 

Mr. Justice Van Devanter delivered the opinion 
of the Court. He found it unnecessary to consider the 


Ops 74 


contention made under the due process clause becau 
he held that the statute denied plaintiff the equal pr 


tection of the laws. He said in part: 


It is enough to say that, when 
into Wisconsin, as it 
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pose of repossessing itself, by a permissible acti 
her courts, of specific personal property un 
taken out of its possession elsewhere and fra é 
carried into that state, it was, in our opini 
her jurisdiction for all purposes of that 
(citing Cases) And we think there s 
ground for regarding it as any less entitled 
protection of the laws in that state th 
would have been in the same circumstances 
ing cases) “a state has no more power de 
porations the equal protection of the law 
to individual citizens.” 

No doubt a corporation of one state seeking r« 
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ors in like situations. Here the statute aut! 
imposition, and there was imposed on the plaintiff a 
highly burdensome requirement because of its corp 
rate origin,— a requirement which under the statute 
could not be laid on an individual suitor S 
situation. The discrimination was ess¢ 
trary. There could be no reason for requiring 
porate resident of Louisville to send it 
papers, files and books to Milwaukee for 
of an adversary examination that would 
equally to an individual resident of Lot 
Case 
Mr. Justice Brandeis, with whom concurred 
Justice Holmes, delivered a dissenting opinion 
said: 
That there may be cases in which ¢ 
of a plaintiff in the presence of defer 
counsel familiar with the matter in issue 
to an adequate presentation of the f: 
doubted. If so, it is within the power ot 
quire that a plaintiff shall submit to su 
examination somewhere. Whether this e re 
quiring such examination could be deter l 
only upon hearing the parties; and é 
ing opportunity was given by the jr 
court. If this was a case in which oral exa 
inspection of the documents was essenti le 
quate presentation of the matter in cont 
necessary, in order to secure it, that « 
tiff’s secretary should go to Milwaukee 
tion, or that the defendant and counsel s 1 go t 
Louisville. Whether, under such ci! S é ‘ 
plaintiff should in fairness be required the 
place where he instituted suit or the d s be 
obliged to go with counsel to the plaintiff 
residence, was, likewise, a matter which 
be determined only upon hearing the part 
opportunity was given by the judge of 
As to the equal protection clause, he s 
To sustain the contention that tl 
to plaintiff equal protection of the lay 
require the court to overrule Blake v. M g£ 
U. S. 239, 260, 261, and many other cas 
tiff, a foreign corporation not doing 5 
the State of Wisconsin, was not a per 
jurisdiction.” Moreover, the statut 
plained of put non-residents substant i 
equality with residents (citing case). stion of 
interstate commerce is involved. I: [ e 
equal protection clause does not pr t W I 
from moulding, in the case of foreign <« t S 
details of its judicial procedure to ac | 
quirements of justice. 
The case was argued by Mr. All K. Ste : 
for the plaintiff Kentucky corporat nd | 
Walter H. Bender for defendant 
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Minneapolis Meeting Shows Association’s Strength 
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interest in the section and thereby make it more useful 
to the bench and bar of the nation. 

Mr. Silas H. Strawn of Illinois, Chairman of 
the Section of Legal Education, presented its report. 
He reminded the Association that the resolutions 
adopted at the Cincinnati meeting, setting up certain 
standards for education and admission to the bar, also 
carried a direction to the Council on Legal Education 
to prepare and distribute a list of schools complying, as 
well as those not complying, with those standards. The 
Secretary of the Council had been diligently engaged 
for the last year and a half in getting the information 
from which the Council might come to a conclusion 
and prepare a list. On account of the large number of 
law schools throughout the country, their needs and 
different requirements for admission and for gradu- 
ation, the work had been a very considerable one. But 
he was happy to report that within a very short time a 
list would be prepared and distributed, not only among 
intending law students, but also among the Associa- 
tion’s members generally. The Council desired to ex- 
press its appreciation of the hearty cooperation of the 
schools in this work. The resolution passed at Cincin- 
nati also provided that the President of the Association 
and the Council on Legal Education should cooperate 
with the several state and local bar associations to urge 
upon the constituted authorities throughout the several 
states the necessity or wisdom of adoptmg these stand- 
ards. The Council had been greatly assisted by the 
enthusiasm manifested by those associations. He cited 
the States of Indiana and Illinois as two conspicu- 
ous examplés of such cooperation. In the former state 
the standards had been approved on two occasions by 
the State Bar Association, and the State University 
complies with them. In June the Illinois Bar Asso- 
ciation adopted resolutions substantially conforming 
to the standards, and he had been informed by one of 
the members of the Supreme Court that its resolutions 
would be incorporated in a rule of that court at its next 
session in October 

Mr. Charles E. Brock of Ohio presented the re- 
port of the Section on Patents, Trademark and Copy- 
right Law, showing progress in the work under- 
taken. 

Mr. John B. Sanborn, of Wisconsin, reported as 
Chairman of the Section on Public Utility Law. The 
meeting of the section this year had been devoted 
principally to questions of interest to public utility 
lawyers. One session was devoted to the live question 
of the value of public utilities, with particular refer- 
ence to the valuation of railways. A particularly inter- 
esting paper was read on this subject and it was hoped 
to have this printed and distributed. Members of the 
section wanted the cooperation of not only the lawyers 
representing the railways and public utilities of the 
country, but also those representing the state and na- 
tional commissions which deal with public utilities, city 
attorneys and any others who come in contact with 
public utility questions. The council had already 
initiated steps for carrying out the mandate of the 
Section given at San Francisco to arrange for the in- 
vestigation of certain questions on public utility law 
concerning which some action ought to be taken by 
the American Bar Association. But at the present 
time the section has no recommendation to make re- 
quiring action 
Reporting as President of the National Conference 
Commissioners on Uniform State Laws and ex 


° 
or 











officio chairman of the Association’s Committee on 
Uniform State Laws, Mr. Nathan William MacChes 
ney of Illinois presented a list f the subjects which 
the National Conference had had under consid ration 
since the last meeting : l 


subject of uniformity of judicial de ns, with 

view to having the statutes so interpreted locally a 

not to destroy the benefits to be achieved by the pass 

ing of the uniform acts. Questions of interstate comity 
] 


and compacts and agreements among the stat 

congressional authority had been nsidered, with a 
view to forwarding the general movement for uni 
formity. Last year had been. an important legislative 
year and twenty-one states and jurisdictions had re- 
ported the adoption of uniform acts n king an addition 
of thirty-nine adoptions of uniform acts and five of 
amendments since his last report to the Association 
This showed an increasing interest in the movement 


and was a record of which the legislative committee 
of the National Conference might well be proud In 


the list of uniform acts and amendment adopted wert 
the four acts and the amendments approved by the 
American Bar Association at its | e 
the Aeronautics, Declaratory Judgments, [llegitimacy 
and Fiduciaries Acts, and certain amendments to th 
Uniform Sales and Uniform Warehouse Receip 
Acts. 

During the past week the National ‘ ynference had 
been in session considering the spt I acts set forth 
in its program It had ippointed 1 commiuttee on 
cooperation with the American Law Institute and had 
worked out a plan of mutual benefit to the two bod 
It had also appointed a committee on cooperation wit 
the National Insurance Commissioners and had au 
thorized a new committee on a Uniform Act to Regu 
late the Sale and Possession of Firearms Touching 
certain matters that had been specif y referred to th 
National Conference by the American Bar Association, 
the chairman reported that the Conference confidently 
expected at its meeting ne year to approve and re 
port to the American Bar Association a Uniform 
Arbitration Act; that a Uniforn Trade-Mark Act 
would, according to present prospects, be presented for 
consideration of the Conference at its next meeting 
and that it had approved the report of its committee on 
Legislative Drafting and recommended it to the Bat 
Association for its consideration e Said that certall 
amendments to the Uniform Sak Act and the Uni 
form Warehouse Receipts Act which had been ap 
proved by the Association at San | incisco did not so 
appear on the record, due to some error, and he asked 
the Association again to approve them so as to perfect 
the record. In conclusion, the report express« 1 th 








view that the division of po etween states and 
nation was a wise one, and that the National Confer 
ence by stimulating the passage f uniform laws { 
plied to ever-widening Id oul issist the states to 
meet their responsibilities in a y to strengthen the 


government and promote th efficiency f the nation 
Mr. Charles A. Boston, of New York, chairman 


of the Conference of Bar Association Delegates, re 
| 


ported that the increase in attendance at the Confer 
ence was remarkable and encouraging In 1916 at 
Chicago 54 associations were repr sented by 84 dele 
gates; in 1922 at San Francisco 147 associations were 
represented by 297 delegates ; at the Minneapolis meet 
ing 162 associations sent 276 delegates, not to mentio1 


guests from the Canadian and the Manitoba Bar Asso 
ciations The Conference had continued its Com 
mittee on the Collection of Data for Promoting the 
Election of Competent Ju 


ges ; had adopted the report 
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met in New York. Chairman Howe then moved the 
adoption of a resolution that the president of the 
American Bar Association appoint a similar committee 
to cooperate in an effort to improve conditions sur- 
rounding the practice in bankruptcy, and to recom 
mend to the Association any amendments to the 
Bankruptcy Law that in its judgment would bring 
about’ a cessation of the frauds and abuses complained 
of at present. 

Mr. William V. Rooker, of Indiaanpolis, in dis 
cussing the resolution, said he ventured to say that a 
great part of the evil about which complaint was made 
arose from the appointment of men by commerciai 
associations who are prosecuting claims for collection 
agencies which have not a thing to do with the law and 
which could not qualify as lawyers. He hoped that if 
a committee were appointed, men would be put on it 
who saw to it that the Association was not traduced 
by the misconduct of men who never were lawyers, 
who are not lawyers, and who cannot become lawyers. 
Chief Justice Taft took the floor to remark that the 
administration of the bankruptcy law with a view of 
saving as much as can be saved for creditors who are 
entitled to it, and of paying adequate compensation to 
those engaged in the bankruptcy proceedings, was a 
very difficult problem. Congress had provided for the 
appointment of a judicial council, so to speak, in the 
federal judiciary—a council consisting of nine circuit 
judges selected from the nine circuits respectively, t 
be presided over by the Chief Justice. One of the 
subject matters assigned to a committee of that coun- 
cil was the question of the improvement of bankruptcy 
practice. He moved as an amendment that the com- 
mittee to be appointed by the Bar Association be 
authorized to confer with the committee on bankruptcy 
of that council. Mr. Ely Rosenberg, of New York, 
proposed an amendment to the amendment providing 
that the resolution should include all bodies and com- 
mittees having this matter in charge. Mr. Julius Henry 
Cohen of New York suggested that it would perhaps 
assist the Association in passing on the question to 
know that there were at work today in New York 
City at least three active committees of local bar 
associations, dealing with the local phases of the prob- 
lem. This activity did not indicate that the abuse was 
any different in New York from what it was in other 
parts of the country, but simply that the population 
was much larger. It was true, as the gentleman from 
Indiana had said, that many of the abuses in bank- 
ruptcy were due to the activities of laymen not respon- 
sible to the courts, and the Committee on the Unlaw 
ful Practice of Law of the New York County Lawyers 
\ssociation, after a careful study extending over a 
period of ten years, had found. Unfortunately, 
there was also a great deal in the criticism even as 
against lawyers. The solution of the problem required 
cooperation on the part of the bench, and the district 
court judges in his district were cooperating. Presi- 
dent pro tem. Smith put the question. The amend 
ments were adopted and the main motion then carried 

\t this point Mr. Charles A. Boston introduced 
a resolution requesting the Committee on Professional 
Ethics and Grievances to report at the next annual 
meeting whether, in its opinion, it was desirable and 
proper that the Association should supplement its 
Canons of Professional Conduct by adding the follow- 
ing thereto as Canon No. 33: “A lawyer should not 
accept professional employment to appear in court in 
a controversy upon which he has previously acted in a 
judicial capacity.” Also to report whether any further 
amendment or supplement to said Canons was desir- 


SO 












able, and if so, what its recommendations are Re 
ferred to Executive Committee. 
Mr. W. H. H. Piatt, of Missouri, Chairman of 


the Committee on Commerce, Trade and ( 


Law, presented its report. He would not read th 
long printed repori but rather tell in general language 
what the practice on the committee had been and what 
it had accomplished to date For the last five year 


middle ot 


trade associa 


it had been holding annual meetings in the 
the year in New York City, to which 
tions and commercial 
been invited, in order to give testin 


and professional interests had 


ony and present 


matters they desired to discuss Chere had been intro 
duced in the last four years in Congress four or five 
measures of particular interest which the Associatior 


had endorsed and approved. The present report asked 
the Association to reaffirm its approval because those 
measures died in the last Cong wing to the jam of 
legislative matter and not because of any fault in the 
measures themselve Hearings had been had on al 


these matters befors ymmitte ind they had bee: 
recommended for passage. In general terms the bill 
were: An amendment to the Bills-of-Lading Act 
originally known as the Pomerene Bills-of-Lading Act 
an Act for Commercial Arbitration; an Interstate Sale 
Act, coinciding in essentials with the Uniform Sales 


\ct now adopted in many states; and an Act known a 
Senate Bill No. 77, providing for the payment oi 
judgments against the United States for n oney due on 
public work. The con ked that an Act witl 
respect to trademarks and Merchandise Marks, 
ject which has been before it for several years, be re 
ferred to the Conference of Con on Un 
form State Laws. He the reupon moved that the re« 


mittee a 






{ 
a sub 


imissioners 


ommendations of the committee be adopted 
Mr. Sidney G. Stricker, of Ol tated that befor: 
the vote was taken he would like to call attention t 


the committee’s recommendatiot yn solicitation 
claims in bankruptcy made in th: 
report to a rule of court said to obtain in certain di 

tricts, providing that unless specially authorized by the 
court, receivers and tru bankruptcy shall n 

retain as their attorney the attorney 
of the petitioning creditor, of the person applying 

the appointment of th f any creditor, at 
trustees shall not retain as their attorney 
who has obtained proxies or 


Reference was 


stees in 
of the bankrupt 
he receiver or of 
any attorn 
voted upon the electio1 


ot such trustees, or who is an attorney for person 
holding such proxies. He was in hearty sympathy witl 
that rule, except that in his opinion it was so easi 
circumvented that it would not cure the evil. He p1 
posed an amendment, adding after the last clause 1 
words “or who has any agreement or understanding 
express or implied, for any division of fees or is 


the service of, employment of, or has his office in cor 
nection with such ‘a 
Mr. J. Purdon Wright, « iryland, opposed 
adoption of this particular lution at this time, a 
he did not think it covered what the committee wanted 
to cover. In his opinion action should be deferrea unti! 
a careful review of the whole subject was made and 
proper resolution submitted at the next meeting of the 
Association. Mr. Province M. Pi of Ohio, state 
that the rule under discussion had been adopted by thx 
United States courts at innati and Boston, and he 
understood a lar rule had been adopted in the 
United States Court in New York. This was only 
a step in the way of getting something started. and at 
a later time what was done by the Association could 
be strengthened or modified in any particular. Mr. ( 
D. Ritter, of onsidering the l 


attorney 
+] 
Tes¢ 


‘ 
} 


O11 | 
gue, 
- 


cimy 


Alabama. sai 
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ommercial 






with the recommendation of t 


ee that trade or other associations might 


In connection 


t 





for the purpose < f ci ntrolling the election 
following the filing of a petition in bank: 


might elect an ass ti 


ciation manager as 
amounted to a recommendation that th 
of bankruptcy law be turned over t 
tions and an attorney retained and pai 
would result in taking the bankruptcy pr 
the hands of iced commercial and 
attorneys who it creditors, 
associations of laymen and att 


obtaining a large 


11st 
Udit 





ex] erie! 

represe! and in turning 
ver to 
no 
reditors. 


have interest in 


Indiana 
Association to 


Mr. Ralph Bamberger, of 
passages and asked the 
doubtful language ntained in the rep 
gested that the committee itself was n 
rf the proj 
The fact that the 


by the 


riety and oO 


( 


rrectness ot 1ts re 
proposed rule Was 
recognized committee itself becau 
to limit that rule to bankruptcy proce: 
Julius Henry Cohen of New Yorl 
\ssociation that the committee h 


areful consideration and was unanim 


nendation. It intended to stop 

revalent in mat congested center ( W 
to be a fact that collusive bankrupt 
were worked through by lawvers wl t 
bankruptcy, acquire control of the esta £ 
the receivership and representation « it 
seek emolument for themselves. The rt t the n 
ter wholly in the hands of the court it 
“unless specially authorized by the c 

hall not be don It would put a 
tice and also to criticism from laymen it t \s 

lation 1s doing nothing to prevent it VM Stricke 
amendment having been accepted by t tte 
motion to approve the report was carri 

In the absence of Chairman Tames Ss 

the Committee on International Law. its 1 rt wa 
presented by Mr. George W. Wickers sa g 
there were two reports, one general t! 
pecial. As to the former, he would si! ill attes 


t10on to the tact tnat the I ain body d t 
ects as the Agreement between Chili Peru « 

erning Tacna and Arica: the Centra rican Cor ¢ 
ference—Agreements for the Presery 

the Fifth International Conference of A s 

the Settlement of the British Debt 





States; the Co Lausanne the Settle 
ent of Near Eastern Questions 

interesting subjects, but he came at 

important, because the most vital bef 

people today, which was the special report referring 

adopted at the Associatio1 eting at ~ 


rerence at 





the resolution 





San Francisco last year. That resolut expresse 
the desire of the Association that a « t be | 
it The Hague soon as practicable rpose 








tated and instruc “ommitte 











Law to present oncerning r 
dation in general next me g S tio! 
had been amende: instance of ef Justice 
Taft, by adding to it an instruc tte: 
to formulate such amendments or chaz the ite 
which now constitutes the Per: é t of 
national Justice as, in the judgment the mmittee, 
might make it possible for t : t 
accept it. 

He stated that the special re i 
that, in view of the fact that after 1 meeting the 























MIn? 
ent of the United States transmitted to the Sen- 
ith his approval, t recommendation of the 
ry of State presenting a definite plan whereby 


the Permanent Court, 
ncumbent to present a 


nited States should 
nmittee did not 


1 


fisown. Obviot t would be not only a work 
ererogation but al riety on the part of the 
ttee to present su resolution under the ci 
inces Whil col rring in these general ob- 
ions, three f the committee had 
themselves able ree upon a further state 
that they were wu! tivocally in favor of the 
ipation in the unent Court of Interna- 
nal Justice, upon terms and conditions, not 
nsistent with the uracter and functions of the 
rt, as the President 1 Secretary of State may 
gest and the Senate the United States approve.” 
Mr. Wickers! that no resolution was 
med by the committee or the minority, and he pro 
1 to offer tl! g resolution on his own 
isibility 
Resolved that I \ " oins in 
, believes t idg f the American 
ple that the [ e13% . < ught to bec me one ot the 


Per t Court of International Jus 





nt theretoré 





aDlis rt, 
manner set fortl President it message t 
Senate of Fel 
is was referred to the Executive Committee under 
rules, Mr. Seve President pro tem., stating 
it would be act and reported back to the 
eeting as soon as possible, so that an opportunity 


onsideration of 


the report 
report of the Ex- 


uld be had to vote I | 
thereupon postpe until the 


itive Committee | en received upon this par- 

ticular matter. No or ppeared to present the report 

the Committee on | rance Law and it was there 
re passed 

Mr. Frederick A wn, of Illinois, Chairman of 

» Committee on Publicity, next presented his report. 


t has become absolutely essential for a successful or- 


ganization to keep in touch with that most powerful 
nfluence of modern times—the Press. That had been 
endeavor of the mmittee during the past year 
was not sufficient to keep in touch with the press 
luring the meeting, it had to be done during the entiré 
ear. The press had responded splendidly, appear- 
g willing to publ news furnished. He con- 


committee’s appreciation of 
e cooperation r ft newspapers of the country. 
Secretary Kemp then sentd the report of the Com- 
ittee on Memorial ufter which Mr. Frederick E. 
Wadhams, as Chairman, reported for the Committee 
n Membership. He stated that since August 10, 1922, 
3,092 new members | been enrolled. The total mem- 
ership of the Associ n on August 15, 1923, was 


uded by expressing 


19,554. The report alluded briefly to the plan under 
hich the committee had been working and illustrated 
ts significance by the tement that in two years and a 
ilf it had procured a total of 9,717 new members 
he annual loss bership through deaths, resig- 
itions and failure to | lues, was approximately 625. 


1 with a tribute to the splendid contribu- 


lation made by the in- 
several states in securing over 


; 


during the past year. 


le concluded 
) tT T Acco 
vidual workers i1 


hree trousand men 


Mr. Everett P. Wheeler, of New York, Chair- 
in of the | on Jurisprudence and Law 
Xeform, presented its report. After alluding to the 
easures wh tl mmittee in its eleven years of 
ervice had succeeded in carrying through in one wav 
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or another, Chairman Wheeler turned to those who had 
been recommended by the Association, but had not yet 


been carried. Congress convened in December and 
support for these measures was needed. The prac- 
tical difficulty was, that after the hearing before the 
Judiciary Committee these measure got involved in the 
legislative jam and it was hard to get them out. The 
one that the committee felt was perhaps the most im- 
portant was that relating to Declaratory Judgments. 
Since the report was prepared the committee had 
learned that in Connecticut, Tennessee and Kentucky, 
besides the states mentioned in the report, such a bill 
had been passed. Another recommendation which the 
\ssociation had endorsed, and which was adopted by 
the Senate, but failed in the House owing to the legis- 
lative jam, was for the abolition of Writs of Error. 
Most of the states have done that, but the old method 
of reviewing the decisions of the lower courts had been 
adhered to in the federal jurisdiction. He would not 
dwell on the other measures referred to in the report. 
He presented a resolution that the Association instruct 
the committee to continue to promote the passage of 
the bills mentioned in its report which had not yet been 
enacted and the adoption of the rule of court men- 
tioned therein. 

Mr. L. R. Railey, of Florida, moved to amend 
by excepting from the instruction the bill entitled, “An 
\ct for the Better Protection of Aliens and for the 
Enforcement of Their Treaty Rights.” The State 
courts were bound to enforce the laws of the United 
States, the Constitution and treaties, which are the 
supreme law of the land just as much as the district 
courts of the United States. He submitted that there 
was no reason why an alien could not get justice in 
any state in the Union in the state courts. There might 
be some few instances where there had been a mis- 
carriage of justice and where they had not been pro- 
tected, but he submitted that if there were cases where 
the state courts did not sustain the Constitution and 
treaties of the United States, they had the same right 
as the citizens of the United States have—that of 
having the United States courts pass on the constitu- 
tionality of any state law which they thought violated 
their rights. 

On the motion being put, the Association declined 
to except from the resolution the bill in question, which 
had already received the previous approval of the As- 
sociation. The report was therefore approved as a 
whole. Chairman Wheeler then presented a resolution 
statifig that members of the Association had called the 
attention of the Committee on Jurisprudence and Law 
Reform to defects in procedure in courts of justice in 
dealing with the adjudication of conflicting claims to 
grants from the United States government, the right of 
corporations to organize in one state to do business in 
another, the cost of printing the record on appeal in a 
Federal court, the publication of dissenting opinions, 
and inadequate accommodations in bankruptcy pro- 
ceedings, and requesting the committee to consider 
these communications and report to the Association. 
Referred to the Executive Committee. Mr. Thomas I. 
Parkinson, of New York, offered a resolution that a 
special committee of the Association, to be known as 
the special committee on the Revision of Federal 
Statutes, and to consist of five members of the Associa- 
tion designated by the President, be established for the 
purpose of securing an authoritative revision of the 
general and permanent statutes of the United States, 
with power to cooperate with any congressional agency 
which may be authorized to consider or prepare such 


revision. This was also referred to the Executive Com- 
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mittee A list of ninety-two 
by the General Council for membership was thereupot 
elected, and this concluded the busine f the sessio1 
Fifth Session 
yeu abileaph ifter President Davis 
Fifth Session to order. Judge Edward 
New 


York, 
creation of a Committee on Judicia ics and Grie\ 


ances, with power to investigate « iplaints and make 


public findings, after approval by the Executive Con 
mittee. Referred to the Executiv: tte 
Chairman R. E. L. Saner then read the report 


of the Committee on American Citizenship, in whicl 
was set forth the main objective of the 

Committee, the need of service on lf of better cit 
izenship, what the Committee. had complished, and 


plans for future service \ number of states had 


passed laws regarding the teaching of the Constitutiot 
in the schools; forty-two colleges and universities had 
definitely reported they would take to organize 


summer conferences to inform teachers as to the best 
method of teaching the tion to the various 
grades; the services of bar had been 
enlisted in three national 
holidays; special community had been en 
couraged; state bar associations had been urged to es 
tablish citizenship committees and many had followed 
the suggestion. In addition, members of the commit 
lresses ( 


the special celebrat n of 


prove 
. 


ims 


tee had made addre asions in many 
of the states, and the press had been furnished 
information on the activities of \ssociation in be 
half of good citizenship, and 
urged to display and feature box 
izenship. The committee had been instrumental 
in having the series of ‘New Federalist” 

published through the | 
service involved some form of 
ting direct contact with all schools 
purpose of stimulating citizens! 

of a speaker's 
lawyers and public men cou 
convocations all over the countt ne 


furnish material for a department 


mm various c 





si 
wit 


uublishers had beer 


ks in the field of cit 


articles widely 
Plans for future 
rganization permit- 
nd colleges tor the 
training, the creation 
prominent 
be furnished to notab 
1 arrangements to 


f American Citizen 


T j 
\ nited States 


bureau whereby 


jurists 


1 
é 


ship for newspapers and magazines willing to establish 
it The full report will be published in a subsequent 
issue of the Jo RNAI 

The Association, on suggestion of the Executive 


Committee, decided not t create a new Section of 
American Citizenship as proposed in 
recommended that the committee be 
Executive Committee was then autl 
priate funds 


the American Citizenship Committe At this point 


Mr Rosenberg, ( \ tered a resolu 

recommending that the variou tate bar associations 
create committees to further lerstanding and wy 
holding of the Constitutic Jesse Miller, of 
lowa, offered another providing the appointment of a 
special committee of seven members with instructions 


alert fy j 
Saiaries Of red 


the Executive 


to urge upon Congress increas« f the 
eral judges Rath, were wehernnd ' 
Committee 

Hon. Charl 5 Whitess Cheireme of ie Con 
mittee on Lay ea SNE Be a 


1 1 ‘ t ' - “fg 


port of that od t was mpliy tortihed vy docu 
ments and statisti One of its most 
tures was the account of 


interesting fe 


il law administration in 


England and France It be printed in a subse 
quent issue of the JouRNAI \t the conclusion of th 
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recommended 


offered a resolution providing for the 


Citizenship 











reading, Mr. W. H 





Washington, of Tenr 





gested two points in connection with t f 
law enforcem«e t, that steps sl! 
insure honest a1 nprejudiced juries 11 
( nd, the abs lity < the practice wv 
some ites squalifying citizel 
urors if they e formed any t 
from reading about a homicide 
Che re} i \ ( ecommen ed 
permanent « ssion t rormt 
code cri cedure f the 
iccepted al ré ¢ t the | e¢ 
Mr. Willias I ker, of Ind 
ution tor crea I | Sectior I 
| Dé 111¢ ete ed t the 
mittee 
Chief Justice Lal Chairman 
on Judicial Ethics, next presented the t 


body. 9 that 


report, 






























previously printed in the American 
JOURNAL, the Chairman stated that 
Minneapolis th committee had ec 
ought to modify the recommendatior 
He said the committee consisted I TT 
I eslie C. Cornis! of Maine, Robert 
of Pennsylvania, Charles A. Bost 
and Garrett A. McEnerney of Cal 
held a number of meetings, when 
get togethe r, and he needed hardly 
fact that so far as hard work 
Boston was prominent. B 
give the impr n that the Can 
fully formulate Chey had beer 
considered, submitte tnet 4 
reconsidered I] committees 
Enerney, who was no to meet 
of distance from the n sea 
was in a way a pioneer report, and 
there should be good deal of del 
code for the regulation and limitat f 
of the conduct of judges. There was 
the Association composed of all the ju vhom t 
had been able to gather in, and 
ance with the principle that every 
should have a hearing, that the 
opportunity to consider the wis t 
recommenae were the on 
that reason sked that tl i 
ttee’s O mmendation 
that the Ss t e ¢ : 
endations that the I 
second, that epor ¢ f 
sectior t the ( 1 
Sec O! \ | ist . 
preme ( the United St 
ippoll tec I ot less 
more U ges | tl » 
recomni Ss « 5 
concius! 1 Se 
tits nex ting: a that t 
to § t the present < 
tions $s suggest ind c1 S 
ent n t Ir the Assoc 
ne¢ t ea 1 I M r 
lay be tne m en - 
Mr. | f Illinois, rose to 
the { anon which | 
be cons e of jurors, w Sst 
tendance 1 the court 9 
should te while they ars t 9 é 
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‘thers 


—" 
4 leo} 
t leg 


Associ- 
d punch 
have 


1 proposed 


rs or the 


1 most 


re in the 


eference, 


ught it 


e Amer- 


ns closer 


vho were 


ret rt 1 
reporter 






some solution in a matter that had been referred to 
them 
Mr. Long in reply disclaimed any wish to reflect 
on the state bar associations or on the Conference of 
Delegates. Neither did he wish to enter any objection 
in the adoption of such a plan as is now in effect in 
the American Medical Association, whereby all mem 
bers of the state bar association would also be mem- 
bers of the American Bar Association. Whenever that 
came he would favor the amendment, for it would 
then have the element of genuine representation in it, 
since the members of the Association in the different 
states would recommend or select their representative 
on the General Council But this was a voluntary 
association up to date and the members of the Associa- 
tion ought to have the right to select their own officers. 
Under the system of pre cedure, of course, the General 
Council only recommends certain names to the Associa 
tion for election as officers. But in the ten years he had 
been attending the meetings he had never known a 
recommendation of the General Council to be changed 
by the Association at large. So when you say that 
a member of the General Council in a certain state shall 
be nominated by state bar association of that state, 
you practically turn over to the members of the differ- 
ent state organizations the election of officers of this 
had proceeded thus far on the 


the 


\ssociation Chey 
theory that those who went to the expense and trouble 
of coming to the meetings should determine who should 
be officers of the Association. He had noticed in his 
experience that when members from states had fixed 
opinions as to who should be such officers, especially 
to who should be president, they instructed the 
member of the General Ceuncil as to their choice, and 
of course that instruction was obeyed. He thought 
the Executive Committee should have proposed a plan 
for federalizing the Association instead of the amend- 
ment under discussion. 

Mr. Geo. W. Wickersham, of New York, agreed 
with the Executive Committee to the extent of believ- 
ing that the present system of nomination was a bad 
one but he differed as to the remedy. He did not think 
the proper way to reform the government of the or- 
ganization was to turn it over to people who do not 
belong to it. It seemed to him that the report was 
based on a fallacy in assuming that all, or a consider- 
able number, of members of the state bar associations 
were also members of this Association. He thought 
there was also another fallacy in assuming that mem- 
bers of this Association in each state are members of 
the state or local associations. Conditions differ 
in different states. It seemed to him the best way was 
to provide some means whereby in each state the mem- 
bers of this Association could express their preference 
of persons to be put on the governing body of the 
\ssociation. That was done in many bodies. Trus 
tees of some of our great universities, for instance, 
nominated by the alumni of the university by a 
post card plan. He submitted as a substitute for the 
pending resolution one which referred the proposed 
amendment back to the Executive Committee, with in- 
structions to prepare and submit in its report to the 
next regular meeting amendments designed to secure 
to all members of this Association in each state the 
right inate for the officers and Council to be 
voted upon at the annual meeting 

Judge Cl: '. Goodwin, of Illinois, said that it 
was a condition and not a theory that confronted the 
Association. They were not dissatisfied with the choice 
of members of the General Council that had been made 
‘they were 


as 


bar 


are 


irenice \ 


by the gentlemen from the various states. 
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not saying that the men they had selected had not been 
representative of the American bar. But they did say 
that they were dissatisfied with the administration of 
Justice in the United States, and they believed that in 
order to secure improvement it was necessary, not only 
to have the American Bar Association, but also to get 
the help and assistance of every state and local bar as 
sociation in the Union. It was a question of practical 
means. They had only been able to find two ways to 
get the state bar associations to feel that they had an 
interest in the American Bar Association. One wa 
to amalgamate and make one general bar association, 
as the President had said, one coordinated American 
bar. They were not ready for that, but they could go 
so far as to give each state bar association the right 
to nominate a member of the General Council. It had 
been said that the people who came here ought to select 
the Council. What about the people that did not come 
here? There were five members of the General Coun- 
cil who were perpetuated in office by the fact that they 
had not come here and no member of their state dele 
gation had come. There two who were self 
selected, being the only people who had come from 
their respective jurisdictions, and there were four who 
had been selected by two members, three by three, and 
five by two. Between the proposition of Mr. Wicker- 
sham and the existing situation, he was for the existing 
situation. He would rather trust the selection of the 
members of the General Council to the people who 
came here than put it to a post card referendum or any 
other sort of a referendum; he believed they would 
get a better result. 

Mr. John Hinkley. of Maryland, agreed entirely 
with what Senator Long had said. It seemed to him 
impossible to delegate or hand over such an important 
function of the Association to bodies that were not 
integrated with the Association. Mr. Edward Q. Keas 
bey, of New Jersey, suggested that the fundamental 
plan of the Association ought not to be changed unless 
everyone understood it well, and it was rather late to 
come to such a conclusion. The proposed plan would be 
doing very much as King Lear did, who gave every- 
thing to his daughters and then wondered why he had 
trouble. Mr. Francis M f Georgia, sug- 


were 


Oliver, of 
gested that if a plan could be worked out by which 
only members of the American Bar Association in the 
local bar associations would have the right to cast a 
vote for nomination of members of the General Coun 
cil, it might be an incentive to many to enroll them- 
selves as members of the American Bar Association 
Mr. T. J. O’Donnell, of Colorado, moved the previous 
question, and the substitute providing that the entire 
matter be referred to the Executive Committee without 
recommendation was adopted. 


Sixth Session 

H°r MOORFIELD STOREY, former president 

of the Association, presided at the evening ses 
sion. In introducing Secretary of State Hughes, who 
was the speaker of the evening, Mr. Storey stated that 
it would be a waste of time to undertake the formal 
introduction of a man whose name has been a house- 
hold word in every American family for years, and 
who, during all that time, day by day and year by year, 
has been steadily adding to the affection and respect 
with which his fellow countrymen regard him. He 
would therefore content himself with merely present- 
ing the distinguished speaker. Mr. Hughes thereupon 
delivered his address, reviewing the history and defin- 
ing the character of the Monroe Doctrine, giving an 
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account of the course of the government with re 
to certain countries in this hemisphere, and reaft 
ing the friendly and wholly non-imperialistic 
tude of the United States toward Latin-Am« 
[he auditorium was packed an hour betore 
speaker began his address and great number 
turned away from the door. The full t 

in another part of this issue. 





Seventh Session 


. the seventh session Mr. William Draper L 
A of Philadelphia, Director of the American | 
Institute, made a statement outlining the plan, | 
poses and methods of that important organizat 
Director Lewis covered much ground that has alr 


t 


been covered in the JouRNAL, but the member 


gratified to have in so succinct and clear a for . 
statement concerning this great undertaking. He 
cluded by declaring that while the American Law “4 


\ssociation had n 


Organization ne¢ 


stitute and the American Bar 
ganic connection, still the new 
the cooperation of the association and the 
searching criticisms and helpful suggestions of 

committees. They also needed what he might term ‘? 
machinery of the organization, and especiall) 
of the JourNAL, to carry to the profession in all | 
of the country a correct understanding of the nature 





the work. 
Following Mr. Lewis’s statement, Secretary Ke 
presented the report of the Executive Committee v4 


certain resolutions which had been referred to 
meeting agreed to the following resolutions which | 
received the approval of the Executive Committ 
For the appointment of a special committee on the 
vision of the Federal Statutes, proposed by Mr 
kinson of New York; Opposing any limitation on 
powers of the United States Supreme Court, propose <aitt 
by Mr. Williams of Pennsylvania; urging the Unite 
States to support the Permanent Court of Internatior 

Justice at The Hague and adhere to the protoc 
terms formulated by the President and Secretary 
State and set forth in President Harding’s messag 
February of the present year. The resolution favoring 
increase of salaries of Federal judges was referred 1 at 
the sub-committee on the Increase of Judicial Salari nS 











that recommending to state bar associations the creatiot nb 
of committees to further public under ding of tl “. 
Constitution was referred to the income Executive 2 
Committee. as was also a resolution concerning the ote 
work of the Committee on Citizenship proposed by ee 
Senator Long of Kansas, and another resolutio tN 
offered by Mr. George Bryan, looking to action to rais¢ oul 
the standards of citizenship in naturalization proceed- maaaied 

CO 


ings. The resolution of Mr. O’Donnell, of Colorad 
for an inquiry and report on the proposed Equal Rights 
Amendment to the Constitution, and the resolution pr: 
posed by Mr. Rooker, of Indiana, for tl 
a Section on Agriculture and Labor, were both 
proved by the Executive Committee and were not fur 
ther pressed before the meeting. 


le creation ol 


t 


disay 












Mr. Wickersham’s resolution, that our governme 
should adhere to the protocol establishing the Per Pe 
manent Court of International Justice at The Hagu . 





in the manner set forth by President Harding in his 
message of February 24, 1923, provoked some discus 
sion as to detail, but revealed no difference of sentiment 
whatever as to the main principle. Mr. Railey, of 
Florida, thought that the government should join th: 
Court upon such terms and conditions, not inconsistent 
with the character and functions of the Court, as the 
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might suggest al Senate the nited 
C ipprove rie was y favor of the Per- 
Court of Interna Justice it thought 
ve mistake for the A ition to bind itself to 
rticular scheme for pating therein Che 
| was not a polit cal tter, but | feared that 
ering to any parti heme at this time the 
ition might be putt elf a partisan posi 
He proposed an ame! t in the sense above 
ed. Mr. Wicket usted that such an 
iment would not be ted For many years 
American government rious bodies of the 
rican people had exp their approval of the 
f establishing a Pe t Court of Interna 
| Tustice. American representatives at The Hague 
‘rence in 1907 had been instructed by the then 
ary of State, Mr. |] » use their best en 
rs to secure the of other governments 
establishment of a nent court perseding 
vurt of Arbitratio1 ed by The Hague conven 
We had now i nctionin ¢ just 
Court as the Ar n government sought to 
g about The Court reated unde i ices 
f the League of Nat t e Court 
presented t I 1S esented in 
League, and ad ( ers ¢ 
ague of Nat ( tna And 
ame obvious that the | ( stat houl 
recreant to everyt 1 ro! ] In the 
just as soon ( found 
reby she could el _our 
ist accept it 
Mr. Frank B. | . nnes uid that the 
a nternat Tustice i en rec 
ended and | ticz pat IO! 
itions. | he history of the 
ld the accomplishme this great object was near. 
of America's gt ers, Elihu Root, helped 
e the Court. Whi ole Nations appoint- 
committee to trai that does t make the 
ta part ol the Li | gp the United States 
membershiy I He believed the time 
» - come when t if nd law-abiding 
glo-Saxon natio1 re to a world court for 
idjustment of just questions The principal 
ervations recommend: the President, as he re 
anil d them, were t States sl ld pal 
“f pate in the selec ives United 
, ts tes did not assume a gal relation to the League 
: f Nations. If the ternational Court, they 
pe uld approve the 1 tion presented, because he 
nei new from experience that the Senat self was likely 
cor cover it with so mai resolutions 1 exceptions 
oe it you couldn't see it [hat was a way of beating 
= Personally, he w e willing ve the prin 
il nations of the wor ncluding the 1 States 
ke submission of justiciable questions to an Inter- 
¢. itional Court obligat Mr. Charles P. Hall, of 
nnesota, favored tion because | believed 
; as a step toward t t. Mr. David W. Hill, of 
1 ssouri, thought that they should advise the Senate 
we t they were for the irt and leave it to that body, 
ae en fully advised, to line the plan for joining 
ha Mr. Moorfield St Massachusetts, urged 
meeting to have the irage of their own convic- 
- ns and express thei n views in order that the 
sy 1ate might be wisel tructed as to its duty. On 
= question being { endment w lost and 
ister resolution 2 Pe ; ‘ My Wi ' mm © 








adopted. The other recommendation of the Commit- 
tee on International Law, endorsing the calling of a 
new conference at The Hague to clarify the statement 
of international law, and for other purposes, was also 
adopted. 

Former President Kellogg here took the chair, and 
President Davis presented the report of the special 
committee appointed to investigate the feasibility of 
accepting the invitation to hold the annual meeting of 
the American Bar Association in London in 1924 
This report and its recommendations are set forth in 
another part of this issue. They were unanimously 
adopted by the Association. 

Mr. Thomas I. Parkinson, Chairman of the Com- 
mittee on the Classification and Restatement of Law, 
stated that the whole idea of the report of that com 
mittee was that the entire work of restatement and 
classification of the law was something that the Asso 
ciation or its committees ought not to undertake. It 
was a work which the Association ought to inspire and 
encourage, as it has done for many years, up to the 
point of its being undertaken by the American Law 
Institute ; and that much having been accomplished, it 


was a work which the Association ought to cooperate 
in. However, in line with what Director Lewis had 


said, he would suggest to the members of that Institute 
that no matter how brilliant and able might be the men 
who were selected for that important work, it would 
never be a success unless it had the intelligent cooper 
ation, criticism and suggestion of the great body of 
the bench and bar. His suggestion, therefore, was that 
long before they determined the final form of their 
restatement, they get their tentative material into such 
form as would enable the committees and body of this 
\ssociation to give them intelligent criticism and sug 
On motion of Chairman Parkinson the report 
was received and the committee continued. 

Mr. Charles C. Burlingham, of New York, pre- 
sented the report of the Committee on Admiralty and 
Maritime Law. Since the last meeting two conferences 
had been held in Europe, one in London of the volun 
tary association called the International Maritime Com 
mittee, and a diplomatic conference in Brussels at which 
twenty-four nations were represented. These flations 
onsidered what are known as The Hague Rules relat- 
ing to bills-of-lading and referred them back to their 
respective governments for approval. The conference 
in Brussels also adopted bases for the draft of an 
international convention which makes government ves 
sels actually subject to process, provided only that 
where the vessel involved is a ship of war or sea 
going vessel operated by the sovereign state in gov- 
ernmental non-commercial work, suit can be brought 
only in the sovereign state which is the owner of the 
vessel. Coming to a matter of more immediate inter- 
est to the lawyers of the country, he stated that the 
Maritime Association of the United States had pre- 
pared a short bill amending the Act of March 9, 1920, 
by striking out the words “merchant vessel,” so that in 
the case of a tort committed by any government vessel, 
whether engaged in commerce as the shipping board 
vessels are or engaged in the business of the sovereign 
state, the government should be responsible. However, 
they had carefully provided that the government should 
be immune from process. By the passage of such a 
bill the nation would relieve itself of the reproach that 
the maxim that “the King can do no wrong” prevails 
here after it has been abandoned in other countries 
He moved that the report, which recommended ap 
proval of the bill in question and authorization of a 


gestion 









committee to urge its passage at the next session 0! 
Congress, be adopted. The motion was agreed to. 


Mr. R. A. McDowell, of Kentucky, offered a 
resolution looking to the framing 01 the Code of Legal 


Ethics and its display in every Federal court in the 
United States and its possessions. The resolution was 
referred to the Executive Committee Mr. John B 


Sanborn, of Wisconsin, in the absence of the Chair 


man, Mr. Joseph P. Chamberlain, pres nted the report 
of the Committee on Noteworthy Changes in Statute 
Law. The committee had made a resume of federal 


legislation but had not had time unalyze state stat 
utes. It had sought to find ways in which the appalling 
number of bills which pass thr ugh legislatures could 
be reduced, and it reported that there were three classes 
where such reduction might be affected: curative acts, 
which can be diminished by more sci¢ ntific authorship 
of bills and the realization that bill ought to look to 
the future and provi langing conditions ; bills 
of a local nature, whic discouraged by legis- 


lative insistence that local authorities accept more 
responsibility for local affairs; private bills, which 
can be reduced greatly by providing administrative 


machinery or some form of a court of claims to settle 


certain matters The committee had no recommenda 
tions to offer in the form of a resolution The report 
was thereupon rect ived 


Mr. Thomas W. Shelton, of Virginia, reported as 
Chairman of the Committee on Uniform Judicial Pro 
cedure. The committee came before the Association 
with enough signatures to guarantee the passage of the 
giving the United States Supreme Court the same 
power to make rules on the law side as it now has on 
the equity side. The trouble had heretofore been that 
the judiciary committee of the Senate failed to report 
the bill on account of the influence of a certain Sen 
ator, and therefore the majority in Congress could not 
get a chance to vote for it. That was the situation 
as presented to the annual meeting at San Francisco 
Following that meeting, 


the committee had sent out a 
questionnaire which showed thi 


; 


sentiment of those ad 
dressed to be overwhelmingly in favor of the proposed 
On top of that. they had the signatures of 
majority of United States Senators, 


measure. 
an acetate ns 


who were eady to vote for the bill, the approval of 
every U S, Circuit judge except three, and the support 


of all the U. S. District judges except about eight 
With all these influences in its favor with a great ma 
| idges in favor of it, and 


lat 
id 


jority of the state appellate 
with the American Bar Association expressing 1ts¢ lf 
unanimously in favor of it for ten years, 1 would seem 
that results ought to be secures 

Mr. Levi Cooke, of Washington, pré sented the 
report of the Committee Change of date of the 
Presidential Inauguration. Mr. Cooke stated that a 
hearing had been had before th ludiciary Committe 


of the Senate last December and there had been a full 


discussion of the question Simultaneously with these 
discussions, the matter was conside red by the Commit 
tee. on echedinets of the Senate, of which Senator 
Norris of Nebraska was Chairman, and the proposa 
was favorably reported by that body. The resolution 
known as the Norris Resolution changes the date of 
the inauguration of the President and the date of the 


] 


incoming Congress, and was | issed by the Senate by 
an overwhelming majority The committee felt that 
this was one of the most vital reforms in sovernmental 
organization now before the country By the elimina- 
tion of the short session and a provision for two ses 


sions of Congress, one each year of equal dignity, it 


was believed that Congress would be able to dispatch 
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tive 


the public business much more effec 
olution was passed by the Senate 

to the House and there reported by Cong 

\ndrews’s committee on the election of F! 

Vice-President and Representatives 1! 

in the opinion of members of the H 


+t . 


in ( 


commanded above the necessary tw 
had it reached a vote prior to the ending 
on March 4 The committee felt sat 


that this amendment would be submitte 
by Congress during the next session M 


Brooks of North Carolina, also a member ol 


mittee, here rose and presented a resol 
that an additional committee consist! 
ber from each state, be appointed } ( 


cooperate with the existing committee 
the adoption by the states of such an 
the event that Congress should sub 


ratification. The resolution was agre¢ 


Mr. Reginald Heber Smith, of 
Chairman of the Committee on Legal A S 
the report of that committee. The report 

7 Tr) 


printed and con ained a list of bar association 
in the field of legal aid work which was as co 


accurate as present information pern 


- t 





in general, nearly forty bar associat to d 
taken some definite constructive action in Turt 
of legal aid work Lord Birkenhead had said W 
dav evening that the essential feature of the | 
tion of our country as well as of his was the pt 





that before the law all men are equal 
conditions it was often difficult, some 
for the poor suitor to get his day in 


ficulty arose not from the law_ itse it f 
machinery of the law. However, as t | et 
studied year by year, they felt that they were n¢ 
a solution. If the system worked out by the Eng 
High Cour t of Judicature, under which court cost 
fees can be waived in eg uneyt cases, could be 
to oul needs, and if the leg aid o1 rgani itions | 
country, which last year gave legal advice id 
125, 000 men ra women, could be strengthe 
extended, then the humblest and poorest citizen 
find that the pee protection of the laws was exter 
to him not only in principle but in actual fact 

Mr. William P. MacCracken, 01 Illinois, ‘ 
nan of the ( ommittee on the Law t Aeronautics 
sented its report. The committee ha i yperated 
local and national legislative bodies wit! vie 
securing the enactment of laws wl W 1 te 
foster commercial aeronautics Conference 
Commissioners on Uniform State La had a com! 
tee which dealt particularly with state leg slatures 
that committee had succeeded in p1 ring the et 
nent of the Uniform Act approved at San Fra 


in the states of Vermont, Nort! Dakota, Tenn 


Utah, Michigan and Nevada The Committee 

law of Aeronautics had assisted 1 ing 
which was introduced at the last Congress but w 
did not get to a hearing because of the presst 
business The report of the committee contain 
ommendations that the special committee be eithet 
tinued or made a standing committee of the \ 
tion: that the American Bar Ass tion et 
enactment by Congress of legislat tering 
regulating aeronautics substant fortl 
House Bill 13,715, introduced by ! Samuel W 
low ; that the nese \ merical ir Associat 
assist in pr ‘ing legislation, bot tate and fed 
which will e1 courage the development of comme! 
aeronautics in the United States; that the attent 
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embership be ¢ international prob- 
nnected with nd larly to 
ssity r the ¢ f verning 
e. In tl é ttention 
gram from P \ Genet lirecting 
; of th As the imm ‘ ] + need 
s prescribing ons of | s, the 
ns of ships and rial navigat and 
for the prot e aerial routes similar 
nee, to tha hed the Post 
Department. He also t particular 
n to the special rey ling with international 


s involved, pret by Colonel Jefferson 


a member of the ttee, who had attended 
rague Congress i tion the report with its 
is recommendations v idopted 

Charles Henry Butler, of Washington, D. C., 
an of the Committee on Federal Taxation, re 
for that committes had assisted in the pas- 

f the amendatory A March 4, 1923, extend- 


» time for filing refund or credit for 








due for the year 1917. Successful efforts had 

een made to rs of attorney properly 
enized and so filed that en one goes before the 
sury Department he 1 secure the proper con- 
ration. The matters 1 the scope of the com- 
e represented the rgest department of legal 
ness in the world. 1 were on the docket of 
[reasury Department more than one hundred thou- 
1 cases involving between two and three billion 
rs. There were tw ses of work to be con- 


red, legislative and In administra- 


strative 


matters great help was being given by the Treasury 
urtment. The Secretary of the Treasury under- 
1 how necessary i s that tax administration 
ild be prompt and simple, and in order to help make 
» he had appointed ix Simplification Board. 


Moorhead, its Chair was present, and would 
of some of the diff ties they had had. One of 

was due to the fact that the Bureau of Internal 
enue was not | one roof. That was a 
tter which everyon ld help to bring to the at 
tion of Senators and Congressmen, since it caused 
) persons coming to Wash- 
ions. The committee ex- 
n in Washington after the 
id filed his report, for the 


oused under 


greatest inconvenien 
ston to take up tax 
ted to hold an open s¢ 


retary of the Tr 


ussion of matters its province. Before he 
ered his resolution for t continuance of the com- 
ttee he asked the Pre lent to introduce Mr. Moor 
id, Chairman of the Tax Simplification Board, who 
been invited to address the Association Mr. 
rrhead’s address important subject with 
h he is officially ed appears in another part 


this issue. At its cor n, a resolution was passed 
yntinue the comn 
Mr. Alexander ndrews, of North Carolina, 
urman of the st ymmittee to Consider the 
rease in Judicial S reported that the com- 
ttee considered that its function was to assemble the 
for the Ass« basis for action. It had 
hed the concl judicial salaries generally 
inadequate, but f that this Association, being 


fine its recommendations to 
resolutions suggested by the 
American Bar Association 


1 
} 


tional in scope, sl 
ral salaries onl 
mittee provide 
ect its President t 
tion and also bef 


inforn 


fore each state bar asso- 
larger local bar associations 
ciation may have on the 
leral and state judges, and 
investigate and ascertain 


ation as 


salarie - 


ject of the 
juest these associati 





whether or not their judicial salaries are adequate, and 
communicate such facts as they may find to their mem- 
bers, to other members of the profession, and to the 
state legislatures. Furthermore, that the President of 
the American Bar Association lay before the Judiciary 
Committee of the Senate and the House the facts as 
to the inadequacy of the salaries paid to the United 
States judiciary, especially the United States Supreme 
Court Justices, and call attention to the great dispro- 
portion of compensation in the larger cities paid to 
United States District Judges, when contrasted with 
the salaries paid state judges of general jurisdiction, 
and ask for legislation to make the compensation ade- 
quate. The recommendations of the committee were 
adopted, after which the report of nominations for 
officers and members of the Executive Committee from 
the General Council was received and unanimously 
adopted. 

Mr. Wickersham thereupon presented the follow- 
ing resolution expressing appreciation of the generous 
hospitality of the Minneapolis Bar, which was enthu 
siastically adopted : 

“Resolved, That the American Bar Association, 
holding its 46th annual meeting m the city of Minne- 
apolis, hereby expresses to the Minnesota Bar and to 
the Ladies Committee its appreciation of the most gen- 
erous hospitality which it has received. 

“The attendance of members—over 1,800—is the 
largest in our history. Our sesstons, held in a large 
and suitable auditorium, have been crowded as never 
before. The arrangements for the business of the as- 
sociation, obviously made with infinite pains, have been 
most complete. The social enjoyments which have been 
provided for our entertainment, the opportunity to see 
this great city and its beautiful surroundings, and the 
courtesy we have everywhere received have made this 
46th annual meeting one of the most imteresting and 
successful in our long history. The Minneapolis meet- 
ing will live long in our memory.” 





A Merited Distinction 

“Since the American Bar Association has set 
its hand to the large tasks of carrying a knowledge 
of the Constitution and of its safeguarding value to 
the people, and of combating through restoration 
of the basic principles upon which this Republic 
was founded the dangerous propaganda and ten- 
dencies of the time, it has assumed greater impor- 
tance. It is fitting that the man who has finely 
carried forward the initial work for the preserva- 
tion of American citizenship should be promoted to 
the presidency of the association that is pledged to 
continuance of the work. 

“Mr. Saner will bring to his official tasks the 
same poise and quiet strength which have charac- 
terized his professional career in Texas for the last 
quarter of a century.’—From Dallas Tex. Journal. 


The Journal’s Contributions 


As one object of the AMERICAN Bar ASSOCIATION 
JouRNAL is to afford a forum for the free expression 
of members of the bar on matters of importance, and 
as the widest range of opinion is necessary in order 
that different aspects of such matters may be presented, 
the editors of this JouRNAL assume no responsibility for 
the opinions in signed articles, except to the extent of 
expressing the view, by the fact of publication, that the 
subject treated is one which merits attention. 










A Department Devoted to Recent Books in Law and in Neighboring Fields and to Brief 
the Interesting and Significant Contributions Appearing in 


tion of 
Current 


UNDAMENTAI ul 
Essays. By Wesley Newcomb Hohfeld, 
Haven. Yale U1 Press, 1! pp. 420 

This republication in one volume of these essays by 
the late Professor Hohfeld of Yale Law School puts 
in an attractive and final form all of his important con 
tributions to legal science. The book censists of an in 
troductory chapter by Professor W. Cook and 
nine essays of Hohfeld’s essays fall into 
three different groups. The first four including the 
two that give title to the volume deal with Hohfeld’s 
analysis of legal relations and of the relation between 
rights regarded as legal, in the narrow sense of th 
word, and equitable righ 

Hohfeld applies his 1 

worked out in the first two essays to certain specific 
legal problems. The last two articles in the volume 
are a reprint of Hohfeld’s address before the Associa- 
tion of American Law Schools in December, 1914, on 
“A Vital School of Jurisprudence” and of an article 
on certain proposed changes in the ¢ alifornia Law of 
Trusts. It is on the first two articles on legal analysis 
that Hohfeld’s reputation as a writer chiefly 
rests. It was in these that he laid down and expanded 
the proposition that all legal relations can be expressed 
in one or more of eight categories 
arranged in two different groups, 


ive! Sity 


Walte1 


Chese 


next three essays 


analysis 


f 


' 1 
nethnods Ol legal as 


legal 


[hese categories he 


as follows 


we ; 
. right rivilege power immunity 
Jural Opposites 3 "8"! I : _ 
no-right duty disability liability 
. . right privilege power immunity 
Jural Correlatives ) : _ ga ee 
uty no-rig rbilit disability 


The justificaticn for the use of each of these terms 
to express his soncepts, and the precise legal value ot 
each one of the terms are worked out with a wealt 
of citation and illustration 

The second essay is mainly devoted to an applica- 
tion of the same principle of analysis to the concep 
tions, “right in rem” and “right in personam.” The 
next two essays are devoted to a similarly searching 
analysis of the difference between legal and equitable 
rights. 

The final 1 
gories, whether they are or are not exhaustive, whether 
they embrace non-legal as as legal relations 1s 
outside the scope of a review of this kind. The inter 
ested reader may find a wealth of material on the point 
and the end is probably not yet in sight." One may 
also admit without hesitation, as Hohfeld himself did, 
that the subject of not a new one 


) 
1 
I 


“— 
accuracy oO! iccuracy of these cate- 


well 


" ; 


legal analysis 1s 


among writers in common law, to say nothing of the 


array of continental writers; and that other contem- 
porary writers, notably Salmond in his Jurisprudence 
and Terry in his Anglo-American Law, had 
along the same road that Hohfeld went. When all this 
has been said, it still remains that Hohfeld was the first 
to push to its end the analysis of legal relations; and 


gone 


1 The articles dealing with Hohfel table of legal relations 
Hected in 32 Yale Law Tournal. p. 157. note 1 
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that it was his statement ot the subject 

and carefully wrought out way in which |! ; 
contributed to a renewed and still vital interest 

field of analytical jurisprudence. With this int 

there has come a consequent re-examination otf it 

tent and of its terminology, and since terminolog 

but the cloak, often inadequate or deceptive, of « 

go il concepts, of the concepts themselves | have 

this for the science of the law is in its in achi¢ 


it should not be lost sight of 


relations was made primarily 


ment. Furthermore, 
] 


this analysis of jural 


utilitarian reasons, namely, to assist in t 
and solution of legal problems. So far as its us« 
courts or by practitioners is concerned, it must b 


mitted that as yet there is little in the opinions to i 
cate that it has found any foothold. In the 
education it has won, and rightly, a 


itself. If a student can be made to see that a g 

problem is one that involves a question of privile | 
. I S LUI 

rather than rights or powers, he has not solved t 


problem, but he has seen it precisely ; he has differet 
ated it from other problems, . 
that he is in a position to appreciate more understat 
ingly the value or lack of value of a1 

supposed analogies or 


In many ways the sixth and seventh essays 


and when e has d 


on reasons of pol 


the two most br illiant ones in the volume 1 hie - 
respectively with the “Nature of Individual St C 
holders’ Liability for Corporation Dx ind t we 


same subject from the point of view 



















Laws. Taking as a basis the legal categories as « 
pounded in the essays already referred to, Hol “ 
proceeds with a care and a precision that is bey . 
criticism to an analysis of the complicated rel “ 
with which he is dealing and step by step reduces the —_ 
to their component elements and fundamental relati: th 
It is a masterly achievement that has to be read a1 
studied carefully in order to be appreciated It htt 
worthy of note that at the completior ‘of this elaborat us 
and scientific examination of th ibject Hohfel ; 
does not take the position that the decision w th 
furnished the subject matter of the second part of tl = 
discussion was erroneous, althoug! e makes ck ~ 
that his own judgment was against it reason liz 
doing this, it may be conjectured is because 
wished to emphasize the function of practical analyt ced 
jurisprudence; he had stated exactly and minute iked 
what the legal relations were that were involved 
the situation; he had stated with equal « tness al 
minuteness the fundamental relations that were —_ 
volved in cases believed to be similar or identical my 
with an understanding of the exact legal relatior 
before hi one chooses to say, that r reasons ‘ 'S. 
national or business or social policy, these liabilities 
rights or powers should or should not be recognized ” 
> at least knows precisely what | g l 

mitting himself to 

It is worthy of note that these two articles we 
published some four years before the essay on Fund “Cu 
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Legal tion 





mental Conceptions appeared Hohfeld’s ter 















\ sligl 
a lig 
in the table 


rea iries 


entally the same 


itly 1 that which he ultimately 
of 1 tions but his concepts are 
act gives some indi- 


of the care and le of time that Hohfeld 
this subject. The other essay in the second 
Faulty Analysi isement and License 
is an examination terms of his legal cate 
a Pennsylvania nvolving mining rights 
ese essays nat olde: ind 
g rights wo erte Spe I l ut tha 
exist as to wl ( s ictica é 
That he was i est sense of 
ord, cannot be penultimate art 
1 the volume, “A of Jurisprudence 
lifferent but no less striking example of his inte 
the living, everyday problems of the science ol 
and his willingness to grapple with then Phe 
appeared first in the pe of a paper read befor 
\ssociation of Amer iw Schools Decen 
1914 It deals ex] i Spec ot la 
yl teaching, potent as actula ind la 
ticular emphasis pportunity for scientih 
in fields hithert d in law school work 
As a whole, the | 1 striking lection of 
vs. It is not to be uickly or casually, but 
yne can read it deliberat nd scrutinizingly with 
being stimulated and instructed and disciplined 
volume is attractive ppearance and contains a 
le of the cases dis in index 
I \ iz 
Unive t ( ¢ » 
Mr. Davis on the Supreme Court 
“Sound and timely ere the words yesterday 
ken by Mr. John W lavis, president of the 
merican Bar Associat ind former ssado1 
Great Britain, ect « @ the 


ver of the Supre: 


attempting to « roy or limit the power 


an 


the Supreme Court to adjudicate upon the con- 

tutionality of legi he said, ‘we are giving 

at a stroke not é belief in the separa 

of judicial and e pow but our 

, lliance upon the ( is the supreme law 
the land.’ 

“Mr. Davis m that at the 
preme Court is vy at the dearly 
ught rights of the citize1 

‘*Shall wrong ed, ‘visited upon him 
the illegal excesses ( gress or legislation be 
ss open to redress t e which he may suffer 
m courts or é military tyrants « 
ilian enemies?’ 

“He declared tl cn f yposals are re 
ed to their simple erms, they stand forth 

: ked and undisguised n attack upon our theory 
: government under a ritten Constitution 

“We believe that Mr lavis has put the matter 
ictly where it belong The irreconcilables who 
int the Supreme ( t made over to suit their 
n purposes would d tter to advocate scrap 
ng the Constitut Supreme Court, after 

. l. is only the gua the Constitution.”— 
nneap is Tribune 
Humor from Geneva 
sw “An incident occurred to me, an incident that 
al curred at the first assembly of the League of Na- 
Qs tions,—and I hope tl I am not venturing on 
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political controversies if I relate the incident that 
occurred. We met the representatives of forty-two 
nations, most of whom had not known each other 
before, and it developed that a series of lunches and 
dinners were given by the different delegations in 
order that we might become acquainted with each 
other. This was a wise thing to do, because it 
did enable us to get acquainted. But when you are 
working very hard morning, afternoon and night 
and have a luncheon engagement every day and 
every night for dinner, it becomes very trying on 
the constitution. One evening a friend of mine 
was seated beside the representative of Persia and, 
having this idea in his mind and his own consti- 
tution being somewhat seriously strained, he turned 
to the Persian delegate and said, “How does your 
constitution stand all this?” The Persian looked 
at him for a moment and then said, “We have an 
upper and lower Chamber and it works very well.” 

From Remarks of Hon. Newton W. Rowell, K. C 
it Am. Bar Association banquet at St. Paul. 


Constitution Week 


“The citizenship committee of the American Bar 
\ssociation has fixed this week for the celebration of 
the American constitution. It is hoped that the bar, 
the pulpit, the schools and colleges, the press, and civic 
associations will devote the next seven days to discus- 
sion of our great political document. 

“No such deliberate and special effort ought to be 
needed, but it is. We are far from taking a gloomy 
or hopeless view of our political condition, but we do 
not doubt that the average American at this time has 
too little knowledge of the fundamental law and too 
slight a grip on the principles of our government. 

“Love of country is not lacking to the American 
people of our time any more than to our forebears. 
But a clear understanding of our fundamental law and 
principles is also essential if we are to save our insti- 
tutions from gradual encroachment, ill-considered 
modification, and unrealized deterioration. The heart 
is true, but the mind must be enlisted as well as the 
affections, and for half a century, at least, the Amer- 
ican people, newcomers and natives, have been so pre- 
occupied with the tremendous material achievement 
which has marked our progress in the conquest of a 
vast new continent that our political thought has be- 
come superficial and we have lost our hold upon the 
fundamentals of the American system.” — Chicago 
Tribune 


To Enlarge the Presidential Veto 


“The president of the American Bar Association, 
John W. Davis of New York, proposes the adoption of 
a Constitutional amendment permitting the President 
to veto specific items in an appropriation bill. Many 
an evil appropriation, known to be such, has gone into 
effect because a President has not felt it right to de- 
stroy necessary appropriations in order to thwart a 
steal. The proposal made is sound economically, but 
it is a long, weary road to an amendment of that kind. 
Too many congressmen have designs on the public 
treasury which could not stand a moment on thei: own 
merits. In union there is strength when the purpose 
is a raid on the public purse. United the raiders stand ; 
divided they would fall.”—Chicago Journal of Com- 
merce 
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